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INTRODUCTION AND ACKNOWLEDGEMENTS

In May, 2001 the Solicitor General of Canada took a leadership role in the
creation of an inter-agency desk reference manual entitled, High-Risk Offender: A
Handbook for Criminal Justice Professionals.

While the Handbook remains a very useful source of information about the 1997
amendment to the Criminal Code and the Corrections and Conditional Release Act,
some of the information in the Handbook is out of date as a consequence of
developments in the jurisprudence including the Supreme Court of Canada’s judgment
in Regina v. Johnson, [2003] SCC 46.

In May, 2004 the National Joint Committee of Senior Criminal Justice Officials
(Pacific Region) coordinated a series of inter-agency meetings to the end of
supplementing and updating the Handbook prepared by the Solicitor General of Canada
in 2001. This Manual is the product of that inter-agency dialogue.

A number of agencies participated in the development of this manual including:
The Criminal Justice Branch of the Ministry of Attorney General, the Corrections Branch
of the Ministry of Public Safety and Solicitor General, the British Columbia Parole Board,
Forensic Psychiatric Services Commission, municipal police forces, including
representatives of the Abbotsford and Vancouver Police Departments, the Royal
Canadian Mounted Police, the Correctional Service of Canada and the National Parole
Board.

The Manual contains a chapter prepared by the Criminal Justice Branch in
relation to the 1997 amendments to the Code and legal developments respecting the
interpretation and application of these amended provisions, a chapter authored by the
police which updates work done for the 2001 Handbook, chapters prepared by both the
Correctional Service of Canada and BC Corrections and a chapter prepared by the
National Parole Board. In addition, the Manual contains, in Appendix “A”, suggestions
around standardizing the wording of release conditions for parole orders, s.810 orders
and long-term supervision orders.

The individuals who contributed to this Manual are too numerous to mention.
NJC subscribes, in any event, to the dictum attributed to Emerson that, “There is no limit
to what can be accomplished if it doesn’'t matter who gets the credit.”

It is the hope of all of the organizations and agencies who contributed to this
Manual that it will serve as a useful inter-agency educational tool. It is the hope of the
contributors to this Manual that it will be disseminated in electronic format and kept
current as legislative, policy and practice or case law developments occur.



Suggestions for improvement may be e-mailed to:

Greg Fitch

Director, Criminal Appeals and Special Prosecutions
Criminal Justice Branch

Ministry of Attorney General

gregory.fitch@gov.bc.ca

Individuals requiring current information with respect to the
statutes and regulations cited in this Manual are advised not to rely
on the information herein, but to confirm its accuracy from an
original source.

Further information can be obtained by clicking on the blue links
found throughout this Manual.
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CHAPTER 1

THE DANGEROUS AND LONG-TERM OFFENDER
PROVISIONS OF THE CODE

INTRODUCTION

This chapter addresses the 1997 amendments to the Criminal Code, including
the introduction of the new long-term offender sentence. The manner in which these
amendments have been interpreted, culminating in the Supreme Court of Canada’s
decision in R. v. Johnson, [2003] SCC 46 require the police, Crown counsel, BC
Corrections, the Correctional Service of Canada and the National Parole Board to work
closely together to advance the goal of public protection. The amendments to the
Code, the decision in Johnson and the implications of that decision for the policing,
prosecution and correctional management of the high-risk offender are discussed
herein.

THE 1997 AMENDMENTS TO PART XXIV OF THE CRIMINAL CODE
(DANGEROUS OFFENDERS)

On August 1, 1997 a number of amendments to Part XXIV of the Criminal Code
(Dangerous Offenders) came into force. The most significant change was the
introduction of the long-term offender designation with its own set of criteria (s.753.1)
and a new long-term supervision regime applicable to those found to be long-term
offenders (s.753.2). Under s.753.1(1), the court may find an offender to be a long-term
offender if it is satisfied that:

(@) it would be appropriate to impose a sentence of imprisonment of two years
or more for the offence for which the offender has been convicted,;

(b)  there is a substantial risk that the offender will re-offend; and

(c) there is a reasonable possibility of eventual control of the risk in the
community.

If the court finds an offender to be a long-term offender it shall:

@) impose a sentence for the offence for which the offender has been
convicted, which sentence must be a minimum punishment of
imprisonment for a term of two years; and

(b)  order the offender to be supervised in the community, for a period not
exceeding 10 years, in accordance with s.753.2 and the Corrections and
Conditional Release Act. (s.753.1(3)).
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The sentencing court does not impose the conditions that will govern the long-

term supervision order although it can make recommendations in this regard. The
conditions are imposed by the National Parole Board after expiration of the long-term
offender’s prison sentence. The Board’s authority to do so stems from s.134.1 of the
Corrections and Conditional Release Act and s.161(1) of the Corrections and
Conditional Release Regulations.

In addition to the introduction of the long-term offender designation, the following

amendments were made to the Criminal Code:

m}

Under the dangerous offender provisions as they stood prior to August 1,
1997, if the statutory criteria set out in s.753 were established by the Crown,
the judge would designate the offender a dangerous offender. Once this
designation was made, the judge had a discretion whether to impose a
determinate or indeterminate sentence. Evidence about the offender’s
amenability to treatment was relevant at this stage in deciding whether to
impose an indeterminate sentence, but such evidence was not admissible on
the first issue of whether the dangerous offender designation should be
made. The 1997 amendments removed the judge’s discretion whether to
sentence a person designated as a dangerous offender to an indeterminate
sentence. Under the new provisions, once a dangerous offender designation
is made, an indeterminate sentence is required;

The requirement in former s.755 that the court hear the evidence of a defence
and Crown psychiatrist was replaced by a procedure for obtaining and filing
an assessment report by a court appointed expert (s.752.1). Where the court
concludes that there are reasonable grounds to believe that the offender
might be found to be a dangerous or long-term offender, the court may
remand the offender for a period not exceeding 60 days to allow for the
preparation of an assessment report. The assessment report will be an
important factor for the Crown in determining whether to initiate a dangerous
or long-term offender application. If such an application is initiated, the
assessment report will be used as evidence during the hearing;

Parole eligibility for an offender sentenced to an indeterminate sentence as a
dangerous offender was increased, in the case of a first parole review, from
three to seven years and, in the case of subsequent reviews, every two years

thereafter (s.761(1));

The appellate provisions were amended to take into account introduction of
the long-term offender designation (s.759); and

A new offence of breaching a long-term supervision order was introduced
(s.753.3). Under this section, an offender required to be supervised in the
community as a long-term offender who, without reasonable excuse, fails or
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refuses to comply with the terms of that order is guilty of an indictable offence

and liable to imprisonment for a term not exceeding 10 years (s.753.3(1)).
Neither the definition of “serious personal injury offence” (s.752) nor the statutory criteria
for designating an offender a dangerous offender were changed (s.753(1)).

REGINA v. JOHNSON, [2003] SCC 46

The interaction of the dangerous and long-term offender provisions of the Code
was interpreted by the Supreme Court of Canada in Regina v. Johnson, [2003] SCC
46. The Court held that the purpose of the dangerous offender regime, the principles of
sentencing and the principles of statutory interpretation all indicate that a sentencing
judge retains a discretion not to declare an offender dangerous even if the statutory
criteria for a dangerous offender designation have been met:

[24] The proposition that a court is under a duty to declare an offender
dangerous in each circumstance in which the statutory criteria are
satisfied is in direct conflict with the underlying principle that the sentence
must be appropriate in the circumstances of the individual case. A rigid
rule that each offender who satisfies the statutory criteria in s.753(1) must
be declared dangerous and sentenced to an indeterminate period of
detention undermines the sentencing judge’s capacity to fashion a
sentence that fits the individual circumstances of a given case. Thus,
rather than suggesting that a sentencing judge is under an obligation to
find an offender dangerous once the statutory criteria are met, the
principles and purposes underlying the Criminal Code’s sentencing
provisions actually favour a sentencing judge’s discretion whether to
declare an offender dangerous who has met the statutory criteria in
S.753(1).

The Supreme Court determined that the exercise of this discretion is to be guided
by the fundamental purpose and principles of sentencing set out in ss.718-718.2 of the
Code and, in particular, the principles of proportionality (s.718.1) and restraint
(ss.718.2(d) and (e)). The effect of these principles is that a sentencing judge must
consider the possibility that a less restrictive sanction would attain the same sentencing
objectives that a more restrictive sanction seeks to attain. While the Court
acknowledged that the primary sentencing objective in question is the protection of the
public, it concluded that absent the need, “to protect the public when the past conduct
of the criminal demonstrates a propensity for crimes of violence against the person, and
there is a real and present danger to life or limb,” there is no basis on which to
sentence an offender otherwise than in accordance with the ordinary principles of
sentencing.

In the result, the Supreme Court of Canada concluded that an indeterminate
sentence should only be imposed in those cases where there are no less restrictive
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means by which to protect the public adequately from the threat of harm, i.e., where a
definite (fixed term) sentence or long-term offender designation is insufficient. The
essential issue to be determined on a dangerous offender hearing, then, is whether the
less restrictive sanctions of a long-term offender sentence are sufficient to reduce this
threat to an “acceptable level™

[32] In those instances where both the dangerous and long-term offender
provisions are satisfied, it may be that the sentencing sanctions available
under the long-term offender provisions are capable of reducing the threat
to life, safety or physical or mental well-being of other persons to an
acceptable level. Under s.753.1(3), long-term offenders are sentenced to
a definite term of imprisonment followed by a long-term community
supervision order of a maximum of 10 years in accordance with the
Corrections and Conditional Release Act. Supervision conditions under
s.134.1(2) of the Act may include those that are “reasonable and
necessary in order to protect society”. The very purpose of the long-term
supervision order, then, is to protect society from the threat that the
offender currently poses — and to do so without resort to the blunt
instrument of indeterminate detention. If the public threat can be
reduced to an acceptable level through either a determinate period of
detention or a determinate period of detention followed by a long-
term supervision order, a sentencing judge cannot properly declare
an offender dangerous and sentence him or her to an indeterminate
period of detention. [Emphasis added]

In the result, an offender who is shown to meet one or more of the criteria for
designation as a dangerous offender under s.753(1) must not be sentenced to an
indeterminate period of detention if the risk that offender poses to the community can be
reduced to an “acceptable level” through the imposition of fixed term sentence alone or
a long-term offender sentence (a fixed term sentence of more than two years to be
followed by up to 10 years of community supervision).

SO WHAT’S NEW?: POST-JOHNSON DANGEROUS OFFENDER APPLICATIONS

The 1997 amendments to the Criminal Code and, in particular, the introduction of
the long-term offender sentence have fundamentally changed the analysis a sentencing
judge must follow on an application by the Crown to have an offender declared
dangerous.

Under the old legislation, if a person met the dangerous offender criteria set out
in the Criminal Code, that person would be designated a dangerous offender. As the
law was understood prior to the 1997 amendments, the sentencing judge retained a
discretion not to impose an indeterminate sentence on a dangerous offender but only if
he or she was satisfied that it was probable that the offender could be cured or
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rehabilitated within a determinate period of time. In practice, only a few offenders who
met the dangerous offender criteria did not receive an indeterminate sentence.

The situation has now changed significantly with the 1997 amendments as
interpreted by the Supreme Court in Johnson. As noted above, a judge should now
impose an indeterminate sentence upon an offender who meets the criteria for
designation as a dangerous offender only if it is the least restrictive means by which to
reduce the public threat posed by that offender to an acceptable level. In assessing
this issue, the court must take into account alternative, less draconian means of
reducing risk to the public to an acceptable level including the availability of a long-term
offender sentence.

DANGEROUS/LONG-TERM OFFENDER DECISION TREE

The following chart may assist in understanding the process through which a
sentencing judge must now go in considering an application by the Crown to have an
offender declared a dangerous offender and sentenced to an indeterminate period of
imprisonment:

DO/LTO
Decision Tree

Does the offender meet the criteria
for designation as a
Dangerous Offender (DO)?

Ifyes If no

Will the threat posed by the offender Does the offender meet the
bereduced to an acceptable level iteria for desi i
through the imposition of a e::s“aelrt;i ?trerriszjgfpeildoer:’?
long-term offender (LTO) sentence? 9 )

If yes If no If no

A long-term offender designation
must be made and the offender
is sentenced to a fixed term
sentence of more than two years

to be followed by a period of
community supervision
of up to ten years.

A dangerous offender A fixed term sentence
designation is made which is imposed
carries with it an indeterminate

sentence of imprisonment.




CHAPTER 1

FACTORS RELEVANT TO WHETHER THERE IS A REASONABLE POSSIBILITY OF
EVENTUAL CONTROL OF THE RISK IN THE COMMUNITY

The legislation does not specifically address the factors that are relevant to
whether it can be said that there is a reasonable possibility of eventual control of the risk
in the community. The issue did not arise in Johnson. It is suggested, however, that
the following factors are relevant and should be taken into account in determining this
issue:

a. Expert evidence of any psychiatric disorder with which the offender has
been diagnosed,;

b. Expert evidence regarding the ability to treat effectively any psychiatric
disorder(s) with which the offender has been diagnosed;

C. The extent to which the achievement of public protection depends on
the satisfaction of contingencies, some of which may be entirely within
the control of the offender, i.e., whether to participate in treatment.
Reference on this issue may be made to Regina v. J.S.M., 2003 BCCA 66.
J.S.M. was a Crown appeal from the dismissal of a dangerous offender
application. In allowing the appeal and directing a new hearing, the Court of
Appeal found that the offender’s assurances that he was willing to complete
“chemical castration treatment” was given without knowing the side effects of
that treatment for this offender and without any firm evidentiary basis for
concluding that the treatment would work.

d. Whether there is any evidence of a particular time span within which it
is expected that the offender may be cured or effectively treated;

e. The offender’s response to previous treatment;

f. Expert evidence consisting of an actuarial assessment of risk in relation
to the offender;

g. Evidence relating to the dynamic risk factors of an offender, including
evidence of drug or alcohol use, employment history, educational and
family or other supports (or lack thereof) within the community;

h. The offender’s response to previously imposed periods of community
supervision, including judicial interim release orders, probation, parole
and conditional sentence orders;

I. The offender’s conduct while in custody;

J- The criminal history of the offender, including uncharged criminal acts
established by the evidence;
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The offender’s history of anti-social or deviant behaviour;

The acceptance of responsibility by the offender for his or her offences
and the offender’s willingness to engage in treatment; and

Levels of supervision available in the community to monitor and
manage the risk posed by the offender. The question of whether the threat
posed by an offender can be reduced to an “acceptable level” within the
confines of a long-term offender sentence is a function, in part, of the
programs available and levels of supervision that can be provided to long-
term offenders during and after the completion of their sentences.

Crown counsel conducting a dangerous offender hearing in British Columbia
should consider leading evidence as to the resources and programmes
available to supervise and treat long-term offenders during the custodial
portion of their sentence, during the period of long-term supervision and after
the period of long-term supervision has been completed. The need to lead
evidence on treatment resources, programmes and levels of supervision for
offenders following completion of the long-term supervision order flows from
the British Columbia Court of Appeal’s ruling in R. v. Laboucan, 2002 BCCA
376, reiterated in R. v. Goodwin, 2002 BCCA 513, that ss.810.1 and 810.2 of
the Code should be seen as companion provisions to the dangerous/long-
term offender legislation which can operate as follow-up measures when the
period of long-term community supervision expires. In Goodwin, the court
said this:

There remains the problem of what to do with the [offender]
at the end of the ten year community supervision term. On
the evidence, | think there is every reason to expect...that
the [offender] will continue to be appropriately housed and
monitored indefinitely. He then must accept his medication
and housing arrangements as a condition of community
living. This compulsory aspect can be supplied by the
annual recognizances issued under s.810.2.

Note that the British Columbia Court of Appeal made no reference in
Laboucan or Goodwin to R. v. Budreo (2001), 142 C.C.C. (3d) 225
(Ont.C.A.), which suggests that a term requiring an individual to take a
prescribed medication is not authorized by s.810.1.

The resources, treatment programmes and levels of supervision
available to long-term offenders in the community may play a role in
determining the outcome of a dangerous offender application. InR. v.
Proulx, 2000 SCC 5, the Supreme Court of Canada addressed the
conditional sentence order provisions of the Code. Under s.742.1,
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where a person is convicted of an offence and the Court imposes a
sentence of imprisonment of less than two years, is satisfied that
serving the sentence in the community would not endanger the safety
of the community and that such a sentence would be consistent with
the purpose and principles of sentencing, the Court may order that the
offender serve his sentence of imprisonment in the community subject
to the terms of a conditional sentence order. The judgment in Proulx
underscores the importance of knowing what supervision and
programs are available to an offender in order to be satisfied that
serving the sentence in the community would not endanger the public.
The following passage is of particular importance on this issue:

Hence the Judge must know or be made aware of the
supervision available in the community by the supervision
officer or by counsel. If the level of supervision available in
the community is not sufficient to ensure safety of the
community, the judge should impose a sentence of
incarceration.

There seems to be no logical reason not to apply the same rationale to the
guestion of whether the threat posed by an offender can be reduced to an
acceptable level through the imposition of a long-term sentence. If the kinds
of terms that can be imposed by the National Parole Board and the level of
supervision available in the community under a long-term supervision order
are not sufficient to reduce the risk posed by that offender to an acceptable
level, the Court may decide to make a dangerous offender finding. At
minimum, these considerations should at least be factors in the determination
of a dangerous offender application. Consequently, Crown counsel will want
to lead evidence about the resources that are available to manage risk levels
posed by high-risk offenders. To that end, reference may be made to
Chapters 3 and 4, infra, which set out the institutional and community-based
programmes offered to offenders by both BC Corrections and the Correctional
Service of Canada.

Some care should be taken in advancing this argument in light of the
developing body of law which suggests that governments have a duty to
ensure that resources are in place to permit judges to perform the
responsibilities imposed upon them by law. Thus, the argument should not
be that there are no community-based services for high-risk offenders -- that
would be inaccurate in any event. Rather, in cases where it is appropriate to
make this argument, Crown counsel should consider arguing that the kinds of
programmes and levels of supervision available in the community are
inadequate to safely manage the degree of risk that offender poses: R. v.
Russell, [1998] M.J. No. 255.
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WHO BEARS THE ONUS OF ESTABLISHING A REASONABLE POSSIBILITY OF
EVENTUAL CONTROL OF THE RISK IN THE COMMUNITY AND ON WHAT
STANDARD MUST THAT BE DEMONSTRATED?

The Supreme Court in Johnson did not specifically address the issue of who
bears the onus to establish that there is no reasonable possibility of eventual control of
an offender in the community or, in other words, that an indeterminate sentence is the
least restrictive sanction available.

In British Columbia, the onus currently appears to rest upon the Crown to prove
beyond a reasonable doubt that there is no reasonable possibility of eventual control of
the risk in the community in order to establish that the offender should be declared a
dangerous offender: see R. v. B.R.B., 2002 BCCA 420, R. v. Rindero, 2002 BCCA
619, R. v. Laboucan, R. v. Alexcee, [1977] B.C.J. N0.693 and R. v. Pedden, 2005
BCCA 121. In Pedden, the court restated the onus issue so as to adopt the proposition
that the Crown bears the burden “of proving that the dangerous behaviour is likely to be
repeated even within an appropriate fixed term sentence combined with ten years of
community supervision” (at para. 27). The issue is not, however, settled and is very
much open to argument post-Johnson. For example, the Alberta Court of Appeal in R.
v. Dagenais, [2003] A.J. No. 1585 (leave to appeal to the Supreme Court of Canada
denied) held that the Crown does not bear this onus. The Alberta Court of Appeal
pointed out that such an onus would be virtually impossible to meet. See also, on this
point, R. v. Knight (1975), 27 C.C.C. (2d) 343 at p.356 (Ont. H.C.).

The Supreme Court of Canada in Johnson did not directly address the question
of who bears the onus of establishing that there is a reasonable possibility of eventual
control of the risk in the community. Nor did the Court settle whether this must be
established beyond a reasonable doubt or on some lesser standard of proof. The
Court did, however, indicate that a sentencing judge can only make a long-term
offender finding when he or she “is satisfied” that risk can be reduced to an acceptable
level by the imposition of such a sentence. It is noteworthy that ss.753(1) and 753.1
also speak of the Court being “satisfied”. So, too, does s.742.1(b) in the context of
conditional sentences. In R. v. Proulx, the Supreme Court addressed, in these terms,
an argument that it is up to the offender to persuade the sentencing court to impose a
conditional sentence of imprisonment:

[120] | disagree. The wording used in s. 742.1 does not attribute to
either party the onus of establishing that the offender should or should not
receive a conditional sentence. To inform his or her decision about the
appropriate sentence, the judge can take into consideration all the
evidence, no matter who adduces it...

[121] In matters of sentencing, while each party is expected to
establish elements in support of its position as to the appropriate
sentence that should be imposed, the ultimate decision as to what



CHAPTER 1

constitutes the best disposition is left to the discretion of the
sentencing judge. This message is explicit in s. 718.3)(1) and (2)...

[122] The sentencing judge can take into account the submissions and
evidence presented by counsel (s. 723), but is in no way bound by them
in the decision as to the sentence. Having said this, in practice, it will
generally be the offender who is best situated to convince the judge
that a conditional sentence is indeed appropriate. Therefore, it
would be in the offender’s best interests to establish those
elements militating in favour of a conditional sentence... For
instance, the offender should inform the judge of his or her
remorse, willingness to repair and acknowledgment of
responsibility, and propose a plan of rehabilitation. The offender
could also convince the judge that he or she would not endanger
the safety of the community if appropriate conditions were
imposed. It would be to the great benefit of the offender to make
submissions in this regard. | would also note the importance of the
role of the supervision officer in informing the judge on these issues.
(Emphasis added)

It can be argued on the basis of the language used by the Supreme Court in
Johnson, the wording of the relevant Criminal Code provisions and the approach of the
Supreme Court in Proulx that the line of authority developed in Laboucan, B.R.B.,
Rindero and Alexcee is no longer binding on the issue of who bears the onus of
disproving the appropriateness of a long-term offender designation. From a practical
perspective, a compelling argument can be made that the burden of proving that there
is no reasonable possibility of control of the offender’s risk in the community should not
be borne by the Crown. Much of the information relevant to considerations under
s.753.1(1)(c) lie within the offender’s control. Moreover, it is arguable that putting the
onus on the Crown to disprove the existence of a reasonable possibility of eventual
control beyond a reasonable doubt, creates a burden of proof virtually impossible to
meet. Note, as well, that in R. v. Shropshire (1995), 102 C.C.C. (3d) 193 (S.C.C.), the
court held that if the accused seeks to receive the least severe sentence, it is incumbent
upon the accused to play a somewhat active role in the process (at para. 42).

The British Columbia Court of Appeal was asked by the Crown in Regina v.
Brown, [2004] B.C.J. No. 1576 to sit a five justice division to reconsider the B.R.B. line
of cases. The Court declined to do so and did not squarely address this issue in their
judgment.

Crown counsel arguing that B.R.B. et al. have been impliedly overruled should

make reference to Kate Ker’s excellent factum in Regina v. Brown, the relevant excerpts
of which may be accessed by clicking here.
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WHAT AMOUNTS TO A REASONABLE POSSIBILITY OF EVENTUAL CONTROL OF
THE RISK IN THE COMMUNITY?

The Supreme Court in Johnson was not called upon to address the factors which
bear upon the issue of when it can be said that there is a reasonable possibility of
eventual control of an offender’s risk in the community.

As noted above, however, where a long-term offender sentence depends on so
many contingencies as to be little more than an expression of hope rather than a
finding from the evidence that could reasonably serve as a basis for such a sentence,
the imposition of such a sentence may be an error of law. For example, where the
most favourable prognostication from an offender’s perspective is that there is chance
that the public will be protected adequately if the accused accepts responsibility, if he
is remorseful, if he is able to come to terms with the underlying addictions fueling his
behaviour, if he commits himself to a course of treatment, if that treatment is properly
delivered and if it is of assistance to the offender, it cannot be said that there is a
reasonable possibility of eventual control of the risk in the community: R. v.
Poutsoungas (1989), 49 C.C.C. (3d) 388 (Ont.C.A.). This point was emphasized in R.
v. J.S.M., 2003 BCCA 66. In that case, the Court emphasized that the primary purpose
of the section, which is to provide protection to the public, cannot be achieved if all that
is required to find an offender a long-term offender is a mere possibility that the threat
he or she poses can be reduced to an acceptable level. The purpose of the legislation
itself requires that emphasis be placed on the reasonableness of the possibility of
control: see R. v. Pedden, 2005 BCCA 121 at para.30. Reference on this issue may
also be made to R. v. Stuckless (1998), 127 C.C.C. (3d) 225 (Ont.C.A.) and R. v. Ryan,
2004 NLCA 2 wherein it was emphasized that the legislation requires that there be a
reasonable possibility of risk control. See also R. v. Payne (2001), 41 C.R. (5™) 156
(O.C.J.) where Hill, J. held that while “control of the risk” does no entail elimination of
the threat, there must be a realistic prospect of management of that risk in the
community, or control of the threat posed by an offender within tolerable limits.

WHEN MUST A REASONABLE POSSIBILITY OF CONTROL ARISE — WITHIN THE
PERIOD OF THE FIXED TERM SENTENCE OR AT SOME POINT DURING THE
LONG-TERM PERIOD OF COMMUNITY SUPERVISION?

The British Columbia Court of Appeal, in its judgment in Johnson, suggested that
a long-term offender sentence should be imposed if a finding is made that a reasonable
possibility of control can be achieved either by the end of the determinate sentence or
during the period of long-term community supervision. The Supreme Court was not
called upon to address in Johnson the question of when, within the extended timeframe
of a long-term offender sentence, the requisite level of risk reduction must be realized.
Is it within the period of the fixed term sentence or simply at some point prior to the
conclusion of the long-term community supervision order? Or, is it longer than that if
ss.810.1 and 810.2 (post sentence judicial restraint orders) are to be regarded as part
of the package of provisions to be considered on a dangerous offender application?

11
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Is it now open to argue that a sentencing judge must be satisfied that the
offender’s risk will be reduced to an acceptable level at the point in time in which that
offender is released from the custodial portion of the sentence on terms fixed by the
National Parole Board? In view of the subsequent affirmation by both the Court of
Appeal (in J.S.M.) and the Supreme Court of Canada (in Johnson) that protection of the
public is the paramount consideration, it would seem inconsistent with the purpose of
the legislation as a whole for it to be interpreted as requiring only that there be a
reasonable possibility that risk be reduced to an acceptable level at some point prior to
the end of the period of long-term community supervision. Such an approach would
appear to compromise public safety in a way at odds with the purpose of these
provisions. But see, on this point, R. v. Pedden, 2005, 2005 BCCA 121 at paras. 26-
30.

MEDICAL MANAGEMENT OF THE LONG-TERM OFFENDER
In R. v. Payne, [2001] O.J. No0.146, Hill J. held that:

an offender on conditional release by way of a long-term
supervision order may be compelled by a term of the order to
undertake treatment and related pharmaceutical intervention where
essential to management of the accused'’s risk of re-offending. In
other words, the offender’s consent to such a condition is not
required. Should the offender breach terms of the order respecting
treatment or medication, he or she is subject to apprehension with
suspension of the order pursuant to s.135.1 of the Act [the
Corrections and Conditional Release Act or to arrest and
prosecution pursuant to s.753.3(1) of the Code. The entire object
of the long-term offender regime would be undermined by providing
the offender the ability to defeat risk management. Accordingly,
mandatory treatment and medication conditions in an order are a
proportionate response to protecting the public from a person who,
by definition, is a substantial risk to re-offend.

This reasoning was adopted by the British Columbia Court of Appeal in R. v.
Goodwin, 2002 B.C.C.A. 513. But, consider the application of the subsequent judgment
of the Supreme Court of Canada in Starson v. Swayze, 2003 SCC 32.

In some dangerous offender applications, suggestions have been made that the
imposition of a long-term supervision order term requiring an offender to take prescribed
anti-libidinal medication may reduce risk to an acceptable level. The imposition of terms
of this kind raise complex legal and medical ethics issues for the National Parole Board.
Crown counsel should be aware that the National Parole Board does not impose upon
long-term offenders a term requiring them to take a particular medication. Rather, the
Board will impose terms along the following lines:

12
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a Follow psychiatric counselling, to be arranged by the offender’s
supervisor and as specified by the offender’s clinician;

a Follow a treatment plan, to be arranged by the offender’s supervisor
and as specified by the offender’s clinician;

U  Take prescribed medication, as directed by the offender’s clinician.

In the result, Crown counsel should be prepared to lead evidence on the hearing as to
the policy and practice of the National Parole Board with respect to conditions of this
kind.

With respect to the utilization of anti-libidinal medication, Crown counsel should
also explore whether there exists valid, long term research which demonstrates the
effectiveness of this kind of medication in reducing sexual recidivism. It should be
borne in mind that sex drive is only one of many factors which may contribute to sexual
offending. This issue should be explored with testifying experts on the hearing of the
application as well. In addition to the practices of the National Parole Board, Crown
counsel should consider leading evidence as to the side effects, voluntary compliance
rate and ethics of requiring offenders to take particular kinds of medication.

These issues are illustrated by the British Columbia Court of Appeal’s decision in
R.v.J.S.M., 2003 B.C.C.A. 66. J.S.M. was a Crown appeal from the dismissal of a
dangerous offender application. In allowing the appeal and directing a new hearing, the
Court of Appeal found that the offender’s assurance that he was willing to complete
“chemical castration treatment” was given without knowing the side effects and without
any firm evidentiary basis for concluding that the treatment would work. Relying upon
R. v. Poutsoungas (1989), 49 C.C.C. (3d) 388 (Ont.C.A.), the court found that the trial
judge’s decision to declare J.S.M. a long-term rather than dangerous offender on the
basis of his own assurance, “was dependent on so many contingencies as to be little
more than an expression of hope rather than a finding from the evidence that could
reasonably serve as a basis for such a serious disposition”. It should be noted that at
the time of the re-hearing, the offender had voluntarily received bi-weekly injections of a
hormonal drug designed to reduce sex drive for just over one year. He reported few
side effects. This was a factor in the sentencing court concluding that there was now a
reasonable possibility that his risk could be reduced to an acceptable level in the
community. See also: R. v. Angers, 2004 BCCA 553 where a dangerous offender
finding was upheld notwithstanding that the offender was taking mediation known to
reduce sex drive and was reporting an 80% reduction in his deviant sexual fantasies;
and R. v. Noyes (1991), 1 BCAC 81 at para. 66.

13
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FIXED TERM SENTENCING RANGES FOR LONG-TERM OFFENDERS

As noted above, a Court may find an offender to be a long-term offender if it is
satisfied that: (a) it would be appropriate to impose a sentence of imprisonment of two
years or more for the offence for which the offender has been convicted; (b) there is a
substantial risk that the offender will re-offend; and (c) there is a reasonable possibility
of eventual control of the risk in the community.

In R. v. Wust (2000), 143 C.C.C. (3d) 129 (S.C.C.), it was held that a sentencing
judge may give credit for time served in pre-sentencing custody, even if that credit
results in a sentence below a mandatory minimum penalty fixed by statute.

The decision in Wust has been applied by both the Ontario Court of Appeal in R.
v. M.B.H., [2004] O.J. No. 1679 and by the Alberta Court of Appeal in R. v. H.P.W.
(2001), 159 C.C.C. (3d) 91 so as to empower a sentencing judge to impose upon a
long-term offender a sentence of less than two years if the reason for the reduction in
the sentence below the statutory minimum is to give appropriate credit for pre-
sentence custody. Although this issue has not been addressed by the British
Columbia Court of Appeal, sentencing courts in British Columbia have understandably
applied Wust to this situation: R. v. S.E.D., 2003 BCSC 1046. Accordingly, it must now
be regarded as settled that the custodial portion of a long-term offender disposition
may be less than two years when credit for pre-trial custody is taken into consideration.

As a result of this unanticipated development, some long-term offenders (about
10% nationally as of February, 2005) are serving the custodial portion of their
sentences in provincial institutions, i.e. sentences of less than two years. This was
clearly not the intention of Parliament. The long-term offender regime enacted by
Parliament sought to achieve the seamless supervision of long-term offenders by one
entity; namely, the Correctional Service of Canada. For example, in addition to the two
years or more requirement for a long-term offender sentence, s.753.2(1)(b) is to the
effect that if an offender, while supervised under a long-term supervision order,
receives a short jail term (i.e., a provincial length term) that sentence will, nevertheless,
be served in a federal institution.

The likelihood that BC Corrections will be required to incarcerate even a small
percentage of the total long-term offender population places a premium on inter-
agency cooperation as responsibility for the management of that offender will transfer
to the Correctional Service of Canada when the custodial sentence terminates and the
period of long-term community supervision commences.

It is important that Crown counsel consider leading evidence as to the programs
available for long-term offenders in provincial institutions. In some cases, this
evidence may persuade a sentencing judge that the protection of the public requires
the imposition of a penitentiary sentence. While it is inappropriate in a regular
sentencing proceeding to impose a sentence solely on the basis of the treatment
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needs of the offender, this well-established principle arguably applies with less force to
the sentencing of long-term offenders where the predominant purpose of the
proceeding is the protection of the public. R. v. S.J.D., 2004 BCCA 78 addressed this
issue in the context of a sentencing proceeding for the offence of failing to comply with
the terms of a long-term supervision order contrary to s.753.3 of the Code. Speaking
for the Court, Smith J.A. said this:

[40]  Since public protection is the dominant purpose of the
dangerous offender and long-term offender provisions of the Code,
rehabilitation, deterrence, and retribution assume relatively less
importance as discrete sentencing objectives under s. 753.3 than
prevention of recidivism: see, for example, R. v. Lyons, [1987] 2
S.C.R. 309 at 328-329; R. v. Payne, supra 1 137; and R. v.
W.(H.P.), supra, 1 23, 39.

XX XX XX

[41] However, rehabilitation and effective risk management in the
community serve the goal of public protection to the extent that they
forestall recidivism by long-term offenders. Accordingly, treatment
needs are an appropriate consideration in sentencing for breach of
a long-term supervision order.

[42] ...Itwas not an error in these circumstances for [the
sentencing judge] to conclude that a term of imprisonment of
sufficient length to permit treatment of the appellant was in
accordance with principles and objectives of sentencing under
S. 753.3.

These remarks, though made in the context of sentencing for breach of a long-term
supervision order, may also be applicable to the imposition of a fixed-term sentence for
long-term offenders. If, for example, the evidence is unequivocal that treatment of an
offender and the protection of the public can best be achieved through the imposition of
a federal length sentence so that advantage may be taken of federally available
programs (or programs which take longer to complete) this may be a factor in the
determination of the length of the custodial term.

POST- LTSO MANAGEMENT OF THE HIGH-RISK OFFENDER:
SECTIONS 810.1 AND 810.2

In R. v. Laboucan, 2002 BCCA 376 and R. v. Goodwin, 2002 BCCA 513, the
Court of Appeal concluded that ss.810.1 and 810.2 should be seen as companion
provisions to the dangerous/long-term offender legislation that can be utilized as a
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follow up measure, or backup plan, when the period of long-term supervision expires.
In Goodwin, the Court said this:

There remains the problem of what to do with the [offender]
at the end of the 10 year community supervision term. On
the evidence, | think there is every reason to expect ...that
the [offender] will continue to be appropriately housed and
monitored indefinitely. Then he must accept his medication
and housing arrangement as a condition of community living.
This compulsory aspect can be supplied by the annual
recognizances issued under s.810.2.

If, in fact, the judicial restraint provisions of the Code should be factored into the
resolution of a dangerous/long-term offender application, Crown counsel should lead
evidence as to the levels of supervision and treatment programs that are provided by
BC Corrections to high-risk offenders subject to a recognizance ordered under ss.810.1
or 810.2 of the Code. The Court in Goodwin, in the absence of evidence on this point,
appears to have proceeded on the assumption that the same resources, facilities, levels
of supervision, treatment, conditions and programs would be available to an offender
subject to a s.810.1 or 810.2 recognizance as would be available through the auspices
of the Correctional Service of Canada while that offender is serving his or her period of
long-term community supervision. It is the responsibility of Crown counsel to lead
evidence on the sentencing hearing to ensure that the Court is aware of the resources
and levels of supervision that are actually available to individuals subject to judicial
restraint orders. Crown counsel might consider calling a representative of BC
Corrections to address this issue. In addition, counsel should note that the decision in
R. v. Budreo (2001), 42 C.C.C. (3d) 225 (Ont.C.A.) was not drawn to the Court’s
attention in Goodwin. Budreo suggests that a term requiring an individual to take a
prescribed medication is not authorized by s.810.1. In the result, to the extent that the
judicial restraint provisions of the Code ought to be seen as companion provisions to the
dangerous/long-term offender sections, care must be taken by Crown counsel to ensure
that the sentencing court understands the benefits and limitations associated with an
810.1 or 810.2 order — both the terms that can be imposed in relation to such an order
and the resources that are available to supervise and treat a high-risk offender at this
stage.

Whether or not the judicial restraint provisions of ss.810.1 and 810.2 ought to be
considered in conjunction with the dangerous/long-term offender sections, the process
through which offenders held to their warrant expiry date are brought forward for
consideration for a judicial restraint application will have to be adapted for use in the
case of offenders coming to the end of their periods of long-term community supervision
who continue to pose a risk to the public. The role of the CNAP (Community
Notification Advisory Programme) will be vitally important in this regard.
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SENTENCING FOR FAILURE TO COMPLY WITH A LONG-TERM SUPERVISION
ORDER

InR.v. S.J.D., 2004 BCCA 78 the Court of Appeal upheld an effective sentence
of 45 months imprisonment on an offender for a breach of a long-term supervision
order where the breach itself presaged the very type of conduct underlying his
designation as a long-term offender.

Breach charges under s.753.3 will, no doubt, cover a continuum of conduct: R.
v. W.(H.P.) (2003), 175 C.C.C. (3d) 56 (Alta.C.A.). Where, as in S.J.D., the conduct
underlying the breach either emulates the predicate offence or is in relation to a term
which is central to the management of the offender’s risk in the community, substantial
penitentiary sentences may be warranted. Protection of the public is the dominant
purpose of a sentencing proceeding under s.753.3 of the Code. Accordingly, the
sentencing goals of rehabilitation, deterrence and retribution assume relatively less
importance as discrete sentencing objectives than the prevention of recidivism. It is
permissible, when sentencing under s.753.3, to impose a term of imprisonment of
sufficient length to permit treatment of the offender. The conduct of the offender which
gave rise to the breach cannot be viewed in isolation. As noted in S.J.D.:

The gravity of an offence under s.753.3 must be measured with
reference not only to the conduct that gave rise to the offence, but
also with regard to what it portends in light of the offender’s entire
history of criminal conduct. To consider only the moral turpitude
associated with the sort of innocuous conduct that s.753.3 renders
criminal (e.g. engaging a child in conversation) is not a useful way
to gauge the appropriate sentence for breach of a long-term
supervision order.

The Court in S.J.D. emphasized that the maximum sentence of 10
years under s.753.3 reflects Parliament’s view of the seriousness of the offence.
Further, s.753.3 creates a new offence within a new scheme designed to deal with
preventative detention rather than with the traditional “just desserts” theory of
sentencing.

Note that under s.753.4(1) where an offender who is subject to a long-term
supervision order is sentenced to a further period of incarceration for offences under the
Code or any other Act, the long-term supervision order is interrupted until the offender
has finished serving that sentence. Under s.753.4(2), a Court that imposes a sentence
of imprisonment on an offender who is then subject to a long-term supervision order
may grant a reduction in the length of the offender’s long-term community supervision.

In S.J.D., the Court declined to resolve whether the provisions of s.753.4(1) or (2)
are relevant to the fitness of a sentence imposed under s.753.3. The issue of the extent
to which totality considerations come into play in such a situation is, as a result, unclear.
What is clear is that a decision to reduce the length of a long-term supervision order in
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conjunction with imposing a sentence under s.753.3 is a matter which falls within the
broad discretion of the sentencing judge.

For a more detailed discussion of S.J.D. and issues involved in proving an LTSO
breach charge, see Anne Clark’s excellent paper entitled, “Prosecution of Charges of
Breach of a Long-Term Supervision Order”.

Efforts have been made by the inter-agency working group responsible for this
manual to craft enforceable long-term supervision order terms. They may be found at

Appendix “A”.

APPELLATE REMEDIES

An offender found to be a dangerous offender may appeal to the Court of Appeal
against that finding on any ground of law or fact or mixed law and fact: s.759(1).

An offender found to be a long-term offender may appeal to the Court of Appeal
against that finding, or against the length of the period of long-term supervision, on any
ground of law or fact or mixed law and fact. A long-term offender may also appeal from
the length of the fixed term custodial portion of the long-term offender sentence.

The Attorney General’s appellate remedy from the dismissal of an application for
an order that an offender be declared a dangerous or long-term offender is restricted to
a question of law: s.759(2). Interestingly, the Crown’s right of appeal from the length of
the period of long-term supervision imposed on a long-term offender is also restricted to
a question of law. The length of such an order itself, even if manifestly unreasonable
on the facts of a case, cannot be framed as a question of law. Related to this, while
s.753.2(3) authorizes the offender or the National Parole Board to apply for a reduction
in the length of a long-term supervision order, the Crown has no equivalent right to
apply for an extension of the order (to a maximum of 10 years) where this is required
for the protection of the public. Given that the primary purpose of the legislative
scheme is to protect the public, it is curious that Parliament has chosen neither to
provide the Crown with a means to apply for an extension of the long-term supervision
order nor, absent a question of law, appeal what it regards to be an unfit long-term
supervision order i.e. one which, in its length, is clearly unreasonable.
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POLICING AND THE HIGH RISK OFFENDER

INTRODUCTION

This is not intended to be a guide for police officers but rather an overview for
other members of the justice community with respect to some of the tasks generally
undertaken by the police on a Dangerous Offender or Long-Term Supervision Order
(DO/LTSO) application. Policies, procedures and protocols differ from jurisdiction to
jurisdiction, hence, this review will restrict itself to general themes. In some jurisdictions
Crown Counsel themselves take a more active role in gathering information than in
other jurisdictions.

The decision to pursue a dangerous offender application or Long-Term
Supervision Order is made by the Crown usually before the sentencing phase, either
before trial or shortly after a guilty verdict. However, if relevant evidence comes to light
that was not reasonably available to the prosecution at the time of the imposition of
sentence, it is possible to pursue an application for a DO/LTSO up to six months after a
sentence has been imposed.

PRIMARY ROLE OF THE POLICE OFFICER

The primary role of the police officer in the pursuit of a DO/LTSO application is to
gather the evidence necessary to establish a pattern of dangerous behaviour. This may
include the gathering of various pieces of evidence and information such as CPIC and
criminal record checks, as well as gathering Victim Impact Statements. This differs from
a regular police investigation as the officer is not trying to prove guilt but is attempting to
analyze or reanalyze patterns of behaviour and relate them to the Dangerous Offender
or Long-Term Supervision Order criteria. The only way to establish this pattern is to
gather and review all information from the past and put it on a timeline.

THE INVESTIGATIVE GOAL OF THE POLICE OFFICER

The investigative goal of the police officer is to gather and collate historical
information so that a clearly defined pattern of dangerous behaviour can be
demonstrated in court. Possible ways a police officer might go about gathering this
information are as follows:

o The officer reviews the physical and behavioural evidence, looking for

patterns of repetitive behaviour, especially if there appears to be a pattern of
escalating violence.
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o The officer compares and contrasts degrees or levels of gratuitous violence
and indifference towards the victim by reviewing Victim Impact Statements
and the offender’s comments to family and friends. This involves a
substantial commitment of time, interviewing and re-interviewing a large
number of individuals who knew or had dealings with the offender in order to
compile historical information. The investigating officer contacts a broad
range of individuals, such as the offender’s:

Friends;

Family;

Acquaintances;

Past and present spouses;

Girlfriends/boyfriends;

Employers;

School administrators;

Physicians;

Psychologists, psychiatrists, social workers, and counsellors or any
other health/mental health practitioners that the offender has been
involved with.

The officer will generally have to proceed either by way of summons or, it
seems, a general warrant, to obtain access to this type of information: R. v.
Ongley, [2003] O.J. No. 3934 (O.C.J.).

o The officer will assemble the following types of paper-based records:

Past criminal records and arrest reports

Information from the Correctional Service of Canada

Information from the provincial correctional system (Note: Look in the
Provincial/Territorial files even if the offender has never done any
“provincial time” as there may be Pre-Sentence Reports, or Pre-
Disposition Reports if this offender was designated a Young
Offender.) [Records sealing provisions of Youth Criminal Justice
Act]

All past trial transcripts in which this offender was involved.

New employment performance reports and employment termination
reports

Written medical records

School records

Other agency records, such as the Addiction Research Foundation,

As noted above, the officer may have to obtain a general warrant to gather
some of this information and subpoena records and other witnesses. This will
often involve re-interviewing people involved with past cases. This is due to
the fact that details of past cases, which were not salient or relevant at the
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time, could be key indicators of behavioural patterns when added to the long-
term view of this offender.

To maintain forward momentum on an application one officer should be assigned
to lead the process. Lack of a lead investigator often results in diffusion of responsibility
which can slow and impede evidence discovery and data collection.

The investigating officer strives to create a strong working relationship with the
Crown. Generally, this relationship will grow during the early stages of the investigation
through frequent telephone calls, e-mails and faxes between the officer and Crown. As
the investigation continues and the officer builds the case file and timeline, the number
of face-to-face meetings will increase as the hearing approaches. During interviews by
the Crown and police, it must be kept in mind that the potential for re-victimization of the
witness is possible. Whether victim assistance personnel or other support services
should be engaged must be considered.

MEETING WITH WITNESSES PRIOR TO THE HEARING

As the hearing approaches the officer and Crown meet with all witnesses,
including parole and probation officers, correctional officers, nurses, and social workers.
Reviewing of witness evidence is important as the time delay from the commission of
the offence, to trial, and through to the end of the hearing stage may be measured in
years rather than months. This is especially true for witnesses that the Crown calls to
give historical reports of the offender’s childhood. Generally, the withesses are
contacted by phone by the officer the day before the hearing to remind them of their
appearance.

CONCLUSION

In short, there is a lot of legwork to be done to prepare for a DO/LTSO hearing
and it is the job of the officer to gather the information in the field. The steps are
relatively simple:

a) Collect all the evidence;

b) Organize the information in some form so that it is readily accessible and
understandable; and

c) Create a timeline — put the events in some chronological order that shows the
dangerous behavioural patterns of the offender.
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BREACHES OF LTSO — SECTION 753.3 OF THE CRIMINAL CODE

A breach of a Long-Term Supervision Order is an indictable offence. A peace
officer who believes on reasonable grounds that a warrant is in force for the
apprehension of a person may arrest that person and remand him/her into custody.

22



CHAPTER 2.1

OBJECTIVES OF THE RCMP BEHAVIOURAL SCIENCES UNIT

INTRODUCTION

The Behavioural Sciences Group (BSC) within the “E” Division Major Crime
Section is the first step toward implementing the RCMP Ops Model for combating the
predatory violence (criminal sexual acts, hate/fear-based crimes, thrill/psychopathic
violence) prevalent in BC. The BSG creates the organizational infrastructure necessary
to integrate existing and new teams into a strategically-focussed intelligence-led
operational group capable of collecting information, creating intelligence, assessing
strategic targets, implementing ops plans, and evaluating the results of operations
focussed on predatory criminals.

IMMEDIATE OBJECTIVES

O To establish strong leadership for integrating existing and new teams into
a strategically-focussed and intelligence-led group targeting the high
volume sexual and non-sexual predators at large in BC.

O To create a single point of accountability for improvement in the overall
performance and management of the units involved (VICLAS, Profiling,
Threat Risk Assessment, Sex Offender Registry and Integrated Sexual
Predatory Operations Teams — project or full-time).

O To create a focal pint for comprehensive assessments of predatory
violence and centre-of-excellence able to provide advice on policy and
training.

O To create a single point of contact for creating solid partnerships with our
policing partners, Crown Counsel, Provincial and Federal Corrections
(CSC), non-government organization (rape crisis centres, medical
professionals, etc.)

O To create a single point of contact for the National Policy Centre and
Provincial Government concerning BC'’s participation in the National Sex
offender Registry.

O To create a single point of contact for taking advantage of new and

emerging technologies for improving our ability to collect, collate, analyse
and share intelligence.

23



CHAPTER 2.1

LONG TERM BENEFITS

O To develop intelligence on predatory sex offenders and violent psychopaths

O

operating at large in BC.

To create seamless integration of the exiting and future multi-disciplinary
expertise available on sexual predators and psychopaths.

To integrate systems (i.e. BC PRIME, VIiCLAS and the Sex Offender
Registry).

To establish quality assurance protocols for the continual evaluation of the
progress, impact and outcomes of the tactical operations against sexual
predators and violent psychopaths.

To create the capacity to set operational priorities based on a solid threat

and risk assessment of individual predators through sound psychological
and threat assessment tools.
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THE CORRECTIONAL SERVICE OF CANADA:
LONG-TERM SUPERVISION ORDERS AND THE HIGH RISK
OFFENDER

INTRODUCTION

The Corrections and Conditional Release Act (ss.134-135) provides the authority
and instructions to Correctional Service Canada and the National Parole Board in
relation to long-term supervision orders.

Long-term supervision orders are imposed by the Court at the time of sentencing.
The order takes effect only when the offender has finished serving all sentences for
offences for which he/she has been convicted. In other words, the long-term
supervision order begins at Warrant Expiry Date (WED) or on the date of release for
provincially-sentenced offenders.

CASE PREPARATION FOR AN OFFENDER’S RELEASE ON A LONG-TERM
SUPERVISION ORDER

Prior to warrant expiry date, offenders subject to a long-term supervision order
are eligible for all forms of conditional release.

No later than three months prior to Warrant Expiry Date (or expiration of
sentence if the offender is serving a provincial sentence), Correctional Service Canada
will provide the National Parole Board with reports outlining the progress the offender
has made within the institution (or community if he was released on a parole or statutory
release), indicating the strategy Correctional Service Canada developed has to manage
the case in the community while on the order and recommending the imposition of any
conditions deemed necessary to manage risk.

SPECIAL CONDITIONS

Any recommendations made by the court regarding special conditions will be
considered but the final decision regarding the imposition of conditions is made by the
National Parole Board. The court has no jurisdiction to set conditions on a long-term
supervision order.

Special conditions are specific and exact because a breach may lead to a charge
under the Criminal Code (s.753.3). Note that the Working Group responsible for this
Manual has included, in Appendix “A”, suggestions around standardizing the wording of
release conditions for parole orders, s.810 orders and long-term supervision orders.
The conditions assigned to a long-term supervision order will be directly related to the
offender’s risk.
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In extraordinary circumstances, a special condition to reside in a community-
based facility can be imposed by the National Parole Board where it is deemed a
necessary precaution to protect public safety.

Long-term supervision order offenders are no longer serving a custodial
sentence and Correctional Service Canada and National Parole Board policy indicate
the order must not become a vehicle for long-term community detention. Imposing a
condition to reside in a community based facility is a restriction of liberty that is greater
than the situation of an offender serving the conditional release portion of a custodial
term.

The use of a condition to reside in a community facility must be restricted to
those instances where it is the only alternative to manage risk in the community and
thereby avoid returning the offender to secure custody and/or recommending that a
criminal charge of breaching a long-term supervision order be laid [Criminal Code,

S.753.3(1)].

Evidence must be presented by Correctional Service Canada to the National
Parole Board that will enable the Board members to form the conclusion that the
offender presents a substantial risk of committing serious harm or injury without the
imposition of a residency condition.

The National Parole Board will review every case where a condition to reside has
been imposed within 90 days of its coming into effect and, should the condition be
extended, within any 90 day period thereafter. The parole officer must submit progress
reports and updated supervision plans for each review to justify the removal or any
extension of the condition.

PROCEDURES FOLLOWING BREACH OF CONDITION(S)/INCREASE IN THE
LEVEL OF RISK AND SUSPENSION OF AN OFFENDER ON A LONG-TERM
SUPERVISION ORDER

When considering suspension, the supervising Parole Officer will hold a case
conference with their supervisor to determine if the risk of the offender can be managed,
in the community. If it is determined the risk cannot be managed a Correctional Service
Canada staff member with designated authority will issue a warrant of suspension and
apprehension and have the offender re-incarcerated.

The process of issuing a suspension warrant of a long-term supervision order is
the same as the process used for other conditionally released offenders. It is entered
on the Offender Management System in the same manner and distributed in the same
manner as a Parole Suspension Warrant. A Canada wide warrant is sent to the RCMP
Division Operations Parole Desk in Vancouver and entered on CPIC by them.
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Because an offender on a long-term supervision order has reached sentence
expiration and is no longer under a warrant of committal, suspension of the order is an
extraordinary measure that is only considered when alternatives to manage risk in the
community are deemed not to afford sufficient protection to public safety.

Correctional Service Canada has jurisdiction to cancel a suspension within 30
days. If this does not occur the case must be referred to the National Parole Board for
decision, within 30 days (CCRA s.135.1(5)). Correctional Service Canada loses
jurisdiction if action is not taken to either cancel the suspension or refer the case to the
National Parole Board by the thirtieth day and this will result in the offender's immediate
release from custody.

Suspension of an offender subject to a Long-Term Supervision Order can occur
for one or more of the following reasons:

o For a breach of a condition of the long-term supervision order;
o To prevent a breach of the long-term supervision order;
o For protection of the public.

A suspension of a long-term supervision order by Correctional Service Canada or
National Parole Board is valid only for a period of 90 days. Where an offender is
suspended to prevent a breach or for protection of the public he/she will always be
released within the 90 day period and resume supervision under the long-term
supervision order.

In the case of suspension for a breach of condition, the offender can be charged
with the breach under the Criminal Code. If the charge goes forward, the offender must
be remanded into custody by the Court before the end of the 90 days or he/she will be
will be released and resume supervision under the long-term supervision order while the
charge proceeds through the court. While an offender is remanded into custody he
continues to serve his long-term supervision order.

Once the offender is in custody following a suspension, a post-suspension
interview will be held with him/her and a report will be completed for the National Parole
Board either indicating that the suspension was cancelled or referring the case to the
National Parole Board for a decision. Possible recommendations and National Parole
Board decisions include:

o Suspension cancelled;

o Suspension cancelled with conditions altered;

o Suspension cancelled with release delayed to participate in programming;

o Referral to the Attorney General (of the province or territory where offender is
located) with a recommendation to lay an information charging the offender
under Section 753.3 of the Criminal Code.

The decision regarding whether Correctional Service Canada will go to the police
to pursue charges under the Criminal Code is made by the National Parole Board. It
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should be noted that, because a breach of a long-term supervision order condition is a
Criminal Code offence, police can proceed with charges without Correctional Service
Canada or National Parole Board involvement. Note that in British Columbia criminal
charges are approved to court by Crown counsel.

While it is legal for a parole officer to swear out an information to the Crown,
Correctional Service Canada Legal Services strongly advises against this practice due
to some potentially serious ramifications for Correctional Service Canada and parole
officers. The process of swearing out an information for a charge (breach) and the
follow up required is an extensive process that parole officers are not trained for and
have no experience with.

Correctional Service Canada staff will remain reliant on the local police and
Crown counsel to decide on whether to proceed with charges. For staff members
involved with long-term supervision order cases, their role will be restricted to conveying
the recommendation (for the laying of an information) to the appropriate authorities,
sharing the relevant information, and leaving the decision on whether to proceed with
charges at the discretion of the local Crown/police.

If the offender is found guilty of the breach offence, the Court can impose a
custodial sentence of up to 10 years. Historical information concerning prior breaches
or behaviour while under supervision could be used by the court in sentencing.

NEW CUSTODIAL SENTENCE

A new custodial sentence for criminal convictions causes an interruption of the
Order. The long-term supervision order offender serves any new sentence in a federal
institution even if it is less than two years (Criminal Code, s.753.2(1)(b)). Placement in
a provincial or territorial facility under an Exchange of Services Agreement is possible
but the case remains federal responsibility. The remnant of the original long-term
supervision order then commences on expiry of the new sentence unless the
sentencing Court orders its termination. The case is subject to all normal case
preparation during this sentence. Note that under s.753.4(2), a court that imposes a
sentence of imprisonment on an offender subjec to a long-term supervision order may
also order a reduction in the length of the period of the offender’s long-term supervision.

NEW NON-CUSTODIAL SENTENCE

A new non-custodial sentence is served concurrently with the Long-Term
Supervision Order (Criminal Code, s.753.2(2)).
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APPLICATION BY THE PAROLE OFFICER FOR A REDUCTION OF A LONG-TERM
SUPERVISION ORDER - Criminal Code, s.753.2(3), (4)

The Parole Officer can submit a report to the National Parole Board addressing
the grounds why an offender no longer presents a substantial risk of reoffending and,
thereby, no longer represents a danger to the community.

If the application to reduce or terminate a long-term supervision order has been
approved by the National Parole Board, the applicant would give notice of this
application to the Attorney General.

In the Pacific Region, Parole Officers have been advised that it is best for the
offender to pursue this with the Court if he/she so desires. The Parole Officer’s role
would be to provide information as required.

APPLICATION BY THE OFFENDER FOR A REDUCTION OF A LONG-TERM
SUPERVISION ORDER - Criminal Code, s.753.2(3), (4)

An offender can make an application directly to the Court for a reduction or
termination of the long-term supervision order. The onus of proof that he/she no longer
presents a substantial risk of reoffending is on the applicant. Upon request of the
Attorney General or designate or court, the Parole Officer shall provide an Assessment
for Decision report addressing the offender's risk of reoffending.
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COMMUNITY-BASED TREATMENT PROGRAM CONTACTS

CHAPTER 3

As indicated in Chapter 1of this Manual, should it become necessary for Crown
counsel to call a Parole Officer to address community-based treatment programs,
services and levels of supervision available for long-term offenders, contact should be

made with the community parole offices. Institutions should be contacted for

information about institutional procedures and programs. Below is a list of phone
numbers for all institutions and parole offices in the Pacific Region. For community
offices you should request to speak to the Section Supervisor or Senior Parole Officer
and for institutions you should request to speak to the Case Management Coordinator.

INSTITUTIONS

PHONE

FAX

Ferndale Institution

33737 Dewdney Trunk Rd, Mission V2V 4L8

(604) 820-5720

(604) 820-5730

Fraser Valley Inst.

PO Box 5000, 33344 King Rd, Abbotsford V2S 6J5

(604) 870-2753

(604) 870-6133

Kent Institution

PO Box 1500, 4732 Cemetery Rd, Agassiz VOM 1A0

(604) 796-2121

(604) 796-4500

Kwikwexwelhp

Harrison Mills, BC VOM 1L0

(604) 796-1650

(604) 796-8431

Matsqui Institution

PO Box 2500, 33344 King Rd, Abbotsford V2S 4P3

(604) 859-4841

(604) 850-8343

Mission Institution

PO Box 60, 8751 Stave Lake Rd, Mission V2V 4L8

(604) 826-1231

(604) 820-5801

Mountain Institution

PO Box 1600, 4732 Cemetary Rd, Agassiz VOM 1A0

(604) 796-2231

(604) 796-1450

Pacific Institution/
Regional
Treatment Centre

PO Box 3000, 33344 King Rd V2S 4P4

(604) 870-7700

(604) 870-7746

Regional
Reception Centre

PO Box 3500, 33344 King Rd, Abbotsford V2S 4P4

(604)870-7792

(604) 870-7793

William Head Inst.

PO Box 4000, Station A, Victoria V8X 3Y8

(250) 391-7000

(250) 391-7005

PAROLE
OFFICES

PHONE

FAX

Abbotsford / Fraser
Valley Area Parole

32544 Dahlstrom Ave, Abbotsford V2T 4Y1

(604) 870-2730

(604) 870-2731

Chilliwack CCC

45914 Rowat Ave, Chilliwack V2H 1J2

(604) 702-4280

(604) 702-4276

Chilliwack Parole

45914 Rowat Ave, Chilliwack V2H 1J2

(604) 702-2255

(604) 702-4276

Kamloops Parole

200 - 175 2nd Ave, Kamloops V2C 5W1

(250) 851-4800

(250) 851-4809

Kelowna Parole

203 - 1635 Abbott St, Kelowna V1Y 1A9

(250) 470-5166

(250) 470-5173

Nanaimo Parole

104 - 60 Front St, Nanaimo V9R 5H7

(250) 754-0264

(250) 754-0266

New Westminster
Parole

600 Columbia St, New Westminster V3M 1A5

(604) 666-3731

(604) 666-0161

Prince George
Parole

201 - 280 Victoria St, Prince George V2L 4X3

(250) 561-5314

(250) 561-5537

Vancouver Parole

401 - 877 Expo Boulevard, Vancouver V6B 1K9

(604) 666-8004

(604) 666-2000

Vernon Parole

205 - 3101 32nd Avenue, Vernon V1T 2M2

(250) 260-5000

(250) 260-5002

Victoria Parole

323 - 816 Government St, Victoria V8W 1W9

(250) 363-3267

(250) 363-3260
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GENERAL LONG-TERM SUPERVISION ORDER CONDITIONS

Corrections and Conditional Release Regulations - s.161(1)

For the purposes of subsection 133(2) of the Act, every offender who is released on
parole or statutory release is subject to the following conditions, namely, that the

offender

(@)

(b)

(©)
(d)

(e)

()
(@)

(h)

on release, travel directly to the offender's place of residence, as set out in
the release certificate respecting the offender, and report to the offender's
parole supervisor immediately and thereafter as instructed by the parole
supervisor;

remain at all times in Canada within the territorial boundaries fixed by the
parole supervisor;

obey the law and keep the peace;

inform the parole supervisor immediately on arrest or on being questioned
by the police;

at all times carry the release certificate and the identity card provided by
the releasing authority and produce them on request for identification to
any peace officer or parole supervisor;

report to the police if and as instructed by the parole supervisor;

advise the parole supervisor of the offender's address of residence on
release and thereafter report immediately

(M any change in the offender's address of residence,

(i) any change in the offender's normal occupation, including
employment, vocational or educational training and volunteer work,

(i)  any change in the domestic or financial situation of the offender
and, on request of the parole supervisor, any change that the
offender has knowledge of in the family situation of the offender,
and

(iv)  any change that may reasonably be expected to affect the
offender's ability to comply with the conditions of parole or statutory
release;

not own, possess or have the control of any weapon, as defined in section
2 of the Criminal Code, except as authorized by the parole supervisor.
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INSTITUTIONAL TREATMENT PROGRAMS FOR EITHER DO OR LTO CASES

A.

INTENSIVE PROGRAM
(Pacific Institution/Regional Treatment Centre, Abbotsford)

There are two intensive sex offender treatment programs offered out of Pacific

Institution and Regional Treatment Centre in Abbotsford. They are both group, multi-
module programs. Admission is based on the offender voluntarily agreeing to
participate in treatment, and, admission of responsibility for the offence. Those
offenders in denial are excluded from the program.

(i)

(i)

The Intensive Sex Offender Program (for normal intelligence offenders) is 9
months (34 weeks) in duration with a minimum average of 20 contact hours of
therapy per week. The program completes with approximately 733 hours of
therapy, which does not include offender homework time.

The intensive programs are staffed by a Multi-Disciplinary Team including:
Program Director, Program Therapists, Primary Nurse, Psychiatrist,
Psychologist, Parole Officer, Patient Care Manager, Correctional Officers,
and other professionals as required.

The treatment components (modules) include: Rational Emotive Therapy,
Anger Management, Communication, Autobiography/Offence Autobiography,
Addictions, Thinking Error Identification and Replacement, Human
Relationships and Sexuality, Crime Cycle and Relapse Prevention, Empathy,
Discharge Planning, Patient Review Groups, Deviant Fantasy
Logs/Books/Journals.

The North Star Sex Offender and Relapse Prevention Program and is
designed for intellectually challenged offenders (who are also commonly
referred to as psychosocially challenged, learning disabled or mentally
retarded). The North Star Program is also 9 months (34 weeks) in duration
with a minimum average of 25 contact hours of therapy per week. The
program completes with over 850 hours of therapy, which does not include
offender homework time.

The North Star program staff includes: Psychologist, Psychiatrist, Nurse
Program Therapist, Art Therapist, Recreation Therapist, Horticulture
Therapist, Primary Nurse, School Educators, Parole Officers and Correctional
Officers.

The North Star Program treatment components (modules) include: Sexual

Deviance/Disclosure, Crime Cycle (non-sexual), Relapse Prevention, Anger
Management, Human Sexuality, Relationship Skills, Thinking Error
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Identification and Replacement, Lifestyle Management, Street Skills,
Communications, Feelings, Empathic Awareness, Art Therapy, Therapeutic
Recreation, Horticulture Therapy, Individual Psychotherapy Sessions,
Psychiatric Counselling, Activities of Daily Living, Personal Concern, Fitness
Group, Cooperative Sports, Social Interaction, Education Upgrading, Mentor
Group, Behavioural Contracting.

B. MODERATE INTENSITY PROGRAM/ABORIGINAL MODERATE INTENSITY
PROGRAM (Mountain Medium Security Institution)

The modules in the Moderate Program are similar to the Intensive Program
modules but are shorter in duration and are directed towards those sex offenders who
present a moderate risk of re-offence.

All offenders are eligible to participate in the moderate sex offender treatment
program at Mountain Institution. Admission is based on the offender voluntarily
agreeing to participate and admission of responsibility for the offence. Those offenders
in denial are excluded from the program.

The moderate sex offender programs are 5 months in duration - weekly routine
includes in class 4 -1/2 hours per day for 4 days and one day to complete homework.

Total program is approximately 360 hours of therapy, which does not include offender
homework time.

C. RELAPSE PREVENTION "MAINTENANCE" PROGRAMS

(Available at most institutions to "treated" sex offender as a follow-up to the
moderate and intensive programs.)

Note:
o Wait lists may be in effect to enter the moderate/intensive programs.

o Offenders may be required to repeat the program a number of times before they
are considered to have "successfully completed"” the program.
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COMMUNITY SUPERVISION AND TREATMENT FOR EITHER DO OR LTO CASES

SUPERVISION:

(@) Release Reporting

An offender is required to report to a parole officer immediately upon release.
The frequency thereafter is directed by the supervising parole officer and based upon
the individual risk and needs of the offender. Supervision levels for LTSO cases will
normally start at once or twice per week.

(b) Police Reporting

At the direction of the supervising parole officer, the offender will usually report to
police at least once per month and sometimes more frequently depending on the area.
Most offenders will continue police reporting until the end of their sentence, although the
frequency generally changes over time. Occasionally after consultation and agreement
between the police and parole officer this requirement will be dropped. This would
normally occur after a long period of stability in the community.

TREATMENT:

(@) Programs

Offenders are expected to fully engage in identified community treatment
programs to the best of their ability. In the case of sex offenders this always means
participating in the community Sex Offender Relapse Prevention Program (SORPP).
This program is facilitated by a Psychologist/Therapist and sometimes includes a Parole
Officer.

The SORPP - is ideally suited to offenders who have already "successfully”
completed institutional intensive or moderate sex offender programming (Phase 1).
This is strictly a "maintenance” program and is considered Phase 2 of treatment
programming.

The community maintenance program is based on the assumption that the
successfully treated sex offender not only knows the program concepts but has
demonstrated a capacity to apply these skills in their day to day living. Risk
management is based upon the released offender’s high degree of self- awareness and
ability to self-manage his thoughts, feelings and behaviour in a structured manner. The
offender normally will monitor and log their identified risk factors on a daily basis and
share this information in group and/or in 1:1 sessions with the therapist and parole
officer. The monitoring and logging can easily be completed in 15-30 minutes per day.
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Critical to the process is the offender’s preparedness to be open, honest, and disclose
his thoughts and activities with his supervision/treatment team. The community SORPP
is a 2 hour, once per week group (6-12 offenders). The community SORPP does not
replace intensive or moderate institutional programming. Offenders in denial or who
have not taken institutional sex offender treatment are not excluded from community
programming.

The offender may also be required to participate in other community treatment
programs such as: Substance Abuse Programs and Living Skills Programs.

(b)  Psychological Counselling

Those offenders involved in the SORPP are also assigned to a psychologist for
individual counselling sessions - at a frequency directed by the psychologist (usually at
a maximum of twice per month - one hour sessions).

LTO ISSUES OF CONCERN

0 Short custodial sentences make it very difficult to ensure offenders are
adequately prepared for re-entry to the community. It can take many months to get
into moderate or intensive sex offender programs due to wait lists or other delays. It
may take repeating the program a number of times to "successfully" complete
programming. It may take time for the offender to work through the "sentence
appeal” process which delays participation in the treatment programs. With a short
custodial sentence, there may not be any incentive for the offender to engage in
programming prior to release.

0 Difference between long DO sentence and Long-Term Supervision Order
sentence - the DO offender must earn his way out jail - there must be evidence of
risk reduction. The LTO will be let out at warrant expiry whether it is “earned” or not
- whether risk is thought to be reduced or not.

o Treatment in the community is "maintenance” only - it can not replace moderate
or intensive sex offender treatment programs. For example, the RHC intensive
program involves 680 hours of therapy over 34 weeks, not including offender
homework time - while in the community 34 weeks of "maintenance” program would
yield only 68 hours of therapy. The community is not the place to correct serious
personal character deficits. The institutional programs cover many modules while
the community only has time for basic relapse prevention skill review, essentially
monitoring identified risk factors, and dealing with the day to day issues that come
up during the week.
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Suspended offenders can spend long periods of time in remand (1-2 years),
which generally gets counted as dead-time and double credit given. This credit for
time served upon conviction for breach of an LTSO often significantly reduces the
custodial portion of any breach sentence. During remand time, offenders are not
participating in any treatment related to reducing risk. These offenders are often
returning to the community “untreated” since the short custodial sentence is not
allowing enough time for offenders to participate in intensive treatment to reduce risk
to the public to a manageable level.

When Dangerous Offenders are suspended they can be returned to custody in a
timely manner, and are not re-released unless it is found that they are a manageable
risk. The process is very streamlined providing maximum public protection by
requiring the offender to actively deal with issues that can result in him re-entering
his crime cycle and eventually re-offending. The process involves the supervising
parole officer and the National Parole Board and conviction for a new offence does
not have to occur. The offender’s rights are protected because he can have legal
representation and there is a National Parole Board Decision appeal process
available.
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THE NATIONAL PAROLE BOARD AND THE HIGH RISK OFFENDER

INTRODUCTION

The National Parole Board’s (NPB or Board) responsibilities with respect to long-
term supervision orders (LTSOs) include imposing conditions on the long-term
supervision order and making decisions with respect to offenders under suspension if
the case is referred to the NPB. The guiding principle for the NPB is that the protection
of society be the paramount consideration in the determination of any case (Corrections
and Conditional Release Act, s.101).

CONDITIONS ON RELEASE

All standard release conditions apply to long-term supervision orders per
s.161(1) of the Regulations. The Board may also impose additional conditions which
are referred to as “special conditions”. The criteria the Board considers when imposing
a special condition is that the condition is considered reasonable and necessary in order
to protect society and to facilitate the successful reintegration into society of the
offender and that it is the least restrictive determination consistent with the protection of
society (Corrections and Conditional Release Act, s.101(d) and s.133(3)). Conditions
imposed on long-term supervision orders are not subject to review by the NPB Appeal
Division.

The NPB Policy on Release Conditions (NPB Policy 7.1) applies. Exceptional
care must be taken in writing and imposing Special Conditions on these offenders to
ensure that they are clear, reasonable and enforceable, and specific to those
characteristics and behaviours of the offender which could lead to substantial risk to the
community (Criminal Code s.753.1(2)).

As the offender’s circumstances change throughout the supervision period, the
Board may choose to amend, replace or add special conditions (Corrections and
Conditional Release Act, s.133(6)). Conditions would be added if there is a perception
of increased risk. Conditions could be removed if the offender’s behaviour has
demonstrated that a particular condition is no longer needed.

CONDITION TO RESIDE IN A COMMUNITY-BASED RESIDENTIAL FACILITY

Long-term supervision orders are based on the perception that these offenders can be
managed in the community. It should be only in exceptional circumstances that a
condition to reside in a community-based facility is imposed. This condition is normally
imposed at a NPB hearing. By policy, it is limited to a maximum of 90 days and must be
reviewed, by CSC and the NPB, by the end of the 90 days to determine if the condition
is still essential.
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SUSPENSION PROCESS

If the offender’s release is suspended by CSC during the course of his long-term
supervision order, CSC must cancel the suspension or refer the case to the NPB within
30 days of suspension or return to custody (National Parole Board Policy 8.3). A
suspension of a long-term supervision order is valid only for a period of 90 days.

When a case has been referred to the NPB, it is the Board’s practice to review
the case within 30 days at a hearing. This timeframe will help to ensure that enough
time remains within the 90 day period for Crown counsel to decide whether to lay
charges of failing to comply with the long-term offender order when such a charge is
recommended by the Board.

The NPB has the following decision options when an offender has been
suspended and referred to the Board for a decision (Corrections and Conditional
Release Act ss.135.1(5)-(8)).

Cancellation of the suspension [offender returns to the community];
Reprimand the offender [offender returns to the community];
Alter the special conditions [offender returns to the community];

» w0DnRE

Delayed cancellation of the suspension (not later than the 90 day time frame) in
order to allow the offender to participate in a specific program [offender returns
to the community];

5. Recommend to the Provincial Attorney General (Crown Counsel Office) that an
information be laid charging the offender with an offence under s.753.3(1)
(Breach of an LTSO) of the Criminal Code.

The NPB will recommend that an information be laid when the Board is satisfied
that no appropriate program of supervision can be established that would adequately
protect society from the risk of the offender re-offending and the offender has breached
a release condition (see “Criteria for recommending laying a charge of breach of
condition” — National Parole Board Policy 8.3).

All decisions made by the Board are documented in writing and shared with the offender
and Correctional Service Canada. Any member of the public can request a copy of the
Board'’s decisions via our decision registry (Corrections and Conditional Release Act

s.144(2)).
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Legislative Reference:

Criminal Code of Canada
Sections 753.(5)(a), 753.1, 753.2, 753.3, 753.4 and 760

Corrections and Conditional Release Act
Sections 99.1, 101, 134.1, 134.2, 135.1

Regulations Reference:

Corrections and Conditional Release Regulations
Section 161.(1) — Standard conditions of release

Policy Reference:
National Parole Board Policy Manual

Policy 8.3 — Long-term supervision orders
Policy 7.1 — Release conditions
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B.C. CORRECTIONS BRANCH AND THE HIGH RISK OFFENDER

INTRODUCTION

The BC Corrections Branch of the Ministry of Public Safety and Solicitor General
is comprised of two functional divisions. The Adult Custody Division is responsible for
administering warrants of remand/detention and custodial sentences of less than two
years in Provincial Correctional Centres. The Community Corrections and Corporate
Programs Division provides supervision, case management and risk-based
interventions to offenders who are bound by orders for community supervision,
including: Bail, 810 Recognizances, Probation, Conditional Sentences and Provincial
Parole. Probation Officers in the Community Corrections Division also investigate and
prepare reports for the Court and the BC Board of Parole related to sentencing options
and conditional release.

LONG-TERM OFFENDER DISPOSITIONS SERVED IN PROVINCIAL CUSTODY
CENTRES

The administrations of long-term offender dispositions/supervision orders are the
responsibility of Correctional Service of Canada and the National Parole Board. When
a long term offender disposition includes a custodial sentence of less than two years,
however, the sentence is administered within a Provincial Correctional Centre. Due to
the application of earned remission as legislated by the Prisons and Reformatories Act,
most offenders will be released from custody after completing two- thirds of their
sentence. In such cases, communication with Correctional Service of Canada is
initiated upon admission of the offender to a Provincial Correctional Centre to ensure a
coordinated transfer of supervision responsibility for the duration of the long-term
supervision order that follows. Once notified, the Correctional Service of Canada is
responsible for tracking the institutional status of the offender and initiating all processes
necessitated prior to commencement of the long-term supervision order.

HIGH RISK RECOGNIZANCE ADVISORY COMMITTEE

The High Risk Recognizance Advisory Committee or "HRRAC" is intended to
enhance public safety, particularly for victims, through greater awareness and control of
sexual and violent offenders who are considered to pose a high risk to re-offend.

The predecessor to HRRAC, the Community Notification Advisory Program
(CNAP) was established in 1999. The program originally played a leading role in
managing public notifications in British Columbia, in addition to making
recommendations for 810.1 and 810.2 Recognizances. The responsibility for public
notifications is no longer held by the program, and the name has been changed to
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reflect the more focused mandate. HRRAC assists justice agencies to determine
whether an offender's presence in the community warrants further court-ordered
supervision through application for a section 810.1 or 810.2 Recognizance under the
Criminal Code.

The BC Corrections Branch is responsible for the administration of HRRAC, and
has representation on the committee. However, the program structure also includes
representatives from a broad range of related justice agencies including RCMP, RCMP
Behavioural Sciences Group, Municipal/City police, Correctional Service Canada
(CSC), Criminal Justice Branch, Victim Safety Unit, and the High Risk Offender
Identification Program (HROIP) of the Criminal Justice Branch.

Sexual and violent offenders are referred to the program primarily by CSC, and
occasionally by police or BC Corrections, at least 4 months prior to warrant expiry.
Those referred by CSC are often offenders who have been detained by the National
Parole Board and held in custody until their warrant expiry date (WED). Other referrals
by CSC may include those offenders on expiring Long-Term Supervision Orders or
parolees demonstrating an escalation of risk towards WED.

The High Risk Offender Analyst of the BC Corrections Branch prepares a
comprehensive case review for every referral received, utilizing a variety of information
sources, including CSC progress records, reports to crown counsel, pre-sentence
reports, forensic assessments, psychiatric and psychological reports, and community
corrections files. The committee reviews the report and makes recommendations
regarding the appropriateness of application for a section 810.1 or 810.2 Recognizance.

In the event application for an 810.1 or 810.2 Recognizance is supported by
HRRAC, the committee recommendations, case review, and proposed conditions are
forwarded to the appropriate police agency for preparation of a report to crown counsel.
HRRAC recommendations are not binding, however, and the final decision to submit a
report to crown counsel rests with the police agency.

The Corrections Branch also maintains its own policy requiring that application
for an 810.1 or 810.2 Recognizance be considered prior to warrant/community
supervision expiry, if an offender remains a high risk to re-offend and presents a danger
to public safety. These applications are generally made directly to court and are carried
out independently from HRRAC, however, consultations regarding high-risk offenders
can be conducted via the Corrections Branch High Risk Offender Analyst.

Further information regarding the HRRAC process, referral requirements, and the

preparation of applications for 810.1/810.2 Recognizances is available from the High
Risk Offender Analyst of the BC Corrections Branch at 604-660-5390.
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PUBLIC NOTIFICATIONS

Public notifications are conducted by the BC Corrections Branch when other
avenues to mitigate the risk posed by an offender have been exhausted. Public
notifications in British Columbia are completed under the authority of s.25 of the
Freedom of Information and Protection of Privacy Act, which “requires the disclosure of
information about a risk of significant harm to the health or safety of the public or a
group of people, or the disclosure of which is, for any other reason, clearly in the public
interest”.

Public disclosure by the BC Corrections Branch generally takes one of two forms:
a full province-wide notification or a limited public notification to a specific community.
The particular circumstances involved dictate the nature and scope of the notification,
and police agencies conduct their own public notifications. Further information
regarding BC Corrections Branch public notification processes is available from the
Freedom of Information and High Risk Offender Notification Analyst at (250) 356-8732.

Prior to expiration of a long-term supervision order, if an offender is still
considered a "high risk" to re-offend, Correctional Service of Canada may refer the case
to CNAP for consideration of a s.810.1 or s.810.2 Recognizance application, in
accordance with the process for “Warrant Expiry Date” federal offenders set out above.
It is recommended that these referrals also be initiated at least 6 months prior to
supervision expiry to ensure sufficient time for case review preparation, consideration
by the committee, and the preparation of Reports to Crown Counsel that may be
recommended.

SUPERVISION OF 810 RECOGNIZANCES BY THE CORRECTIONS BRANCH

The Community Corrections Division provides supervision of the following 810
Recognizances at the direction of the court:

o 810 CCC- Fear of Personal Injury or Damage to Property
o 810.1 CCC - Fear of Sexual Offence Against Person Under Age 14
o 810.2 CCC - Fear of serious personal injury offence.

Offenders are assessed for risk throughout the duration of their order and are
supervised consistent with Community Corrections policy for risk-based case
management and the program interventions available for sentenced offenders. This
includes the coordination of supervision with local police agencies and the assignment
of probation staff trained in the dynamics of sexual and violent offending.

Offenders subject to 810.1 and 810.2 Recognizances generally present a high-
risk to re-offend and require intensive supervision and intervention, which often extends
well beyond the duration of their substantive sentences. A recognizance order issued
under either ss.810.1 or 810.2 cannot exceed twelve months as a result, repeated,
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annual applications for a new 810 order may be required for long-term, high-risk
offenders who pose a risk to public safety.

PROVINCIAL RESOURCES AND TREATMENT PROGRAMS TO MANAGE RISK

The Corrections Branch provides Core programs and treatment programs to
offenders in both community and institutional settings. Core programs are designed
reduce re-offending by promoting long-term changes in the thinking, skills and lifestyles
of offenders that are known to contribute to crime. To ensure these programs are an
effective adjunct to the risk-based case management practices of the Corrections
Branch, they are targeted at medium and high risk offenders and delivered by trained
Corrections staff and contractors in a standard and complementary manner.

Corrections staff who deliver Core programs draw on an additional foundation of
training and skills in the dynamics of relapse prevention, motivational interviewing, and
mentally disordered offenders, which supports ongoing case management of offenders
throughout the course of supervision.

1. Breaking Barriers (BB)

Breaking Barriers is a motivational program that supports behaviour change in
offenders.

o Owned by Gordon Graham & Co. Inc. in the US.
o Delivered by staff in custody only.

Target Group: For offenders who need motivation and confidence to change attitudes,
beliefs and behaviour in areas related to their criminal history.

Program Length: BB- A Cognitive Reality Model has 17 modules for a total duration of
about 22 hours.

2. Violence Prevention Program (VPP)

o Addresses anger management and violence prevention.
o Delivered by staff in custody and community.

Target Group: Suitable for sentenced male offenders who have a criminal
offence/history or behaviour pattern of assault and/or other violence (egg: destruction of
property) in which the victim is someone other than a spouse or intimate partner. The
offence(s) or behaviour of this offender group usually results from anger, loss of
emotional control, aggression, or lack of non-violent communication and problem-
solving skills.

Program Length: 10 sessions of approximately 2 hours/session for total duration of 21
hours.
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3. Substance Abuse Management Program (SAM)

o Pre-treatment educational program for substance abusers based on a harm
reduction (as compared to abstinence) model.
o Delivered by Corrections staff in custody and community.

Target Group: Suitable for sentenced offenders who have alcohol or drug use
problems.

Program Length: 2 modules each with nine 1.5 hour sessions for a total duration of 18
sessions or 27 hours.

4. Family Violence Program

There are two program components that address family violence:

(i) Respectful Relationships Program (RR)

o Pre-treatment program that precedes the Relationship Violence
Treatment Program
o Delivered by Corrections staff in custody and community
Target Group: Suitable for sentenced male offenders who abuse their female partners.

Program Length: 10 sessions of 2.5 hours/session for a total duration of
approximately 25 hours.

(i1) Relationship Violence Treatment Program (RVT)

This treatment component is distinct from staff delivered Core programs

o Adapted from the CSC’s Family Violence Prevention Program

o Follows the Respectful Relationships Program Core Program

o Delivered by contracted service providers in the community and at Prince George
Regional Correctional Centre and Kamloops Regional Correctional Centre

Target Group: Suitable for sentenced male offenders who abuse their female partners
and who have completed RR. It is expected that all medium and high risk ‘K-file’
offenders will take both RR & RVT.

Program Length: 17 sessions of about 2 hours/session for a total duration of 34 hours.

RR & RVT = 27 sessions for a total of 58 hours
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Sex Offender Treatment & Maintenance Program

There are two program components that address sex offenders:

(i)

Q
a

a
Q

Sex Offender Treatment Program

Partnered with Forensic Psychiatric Services Commission (FPSC)

Corrections & FPSC jointly adopted the CSC’s National Sex Offender Treatment
Program.

Delivered by FPSC contracted psychologists in the community.

Delivered by Corrections Branch contracted psychologists at Ford Mountain
Correctional Centre (FMCC) only.

Target Group: sentenced male sex offenders either in the community or in custody.

Program Length: 3 hours of group/week to a maximum of 5 hours/week for
approximately 15 weeks (4 months).

(i1) Sex Offender Maintenance Program

a

Q
Q
a

Owned by Correctional Service of Canada — is part of the National Sex Offender
Treatment Program

Follows treatment

Delivered by probation officers (who supervise sex offenders) in the community
Delivered by contracted service providers at FMCC

Target Group: sentenced male sex offenders either in the community or custody
(FMCC only)

Program Length: depends on offender’s risk, need, stability — minimal contact is
once/month, but normally is once/week or once every 2 weeks — offender could attend
during the entire period of supervision.

Q
a

Education Upgrading

Partnership with the Ministry of Education to provide Adult Basic Education
(grade 1-12) to High School graduation as well as preparatory GED courses
through the School Districts to offenders in correctional centres

Delivered by teachers

Also involves short term vocational training (job-focussed) through local colleges

Target Group: offenders in custody

Program Length: not pre-determined
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7. Employment Skills (under development)

o partnership with Ministry of Human Resources to provide employment training
and job placement
o pilots at Nanaimo Correctional Centre and ACCW are planned
Target Group: sentenced offenders in custody

Program Length: undetermined

8. Women’'s Programs

The following programs are offered at Alouette Correctional Centre for Women only.

o Emotions Management Program

o Relationship Skills Program

o Substance Abuse Program for Women

o Education Upgrading

Note: A number of other programs are currently under development by the BC
Corrections Branch and will be identified as they become available.
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STANDARDIZED RELEASE CONDITIONS

INTRODUCTION

In May of 2004, the Inter-Agency Roundtable on dangerous offenders, long-term
supervision orders (“LTSOs”) and s.810 orders identified transfers between provincial
and federal corrections as being potentially problematic in terms of the custody and
community supervision of offenders subject to provincial sentences and LTSOs or s.810
orders. The inter-agency concluded that one of the ways in which inter-agency transfer
problems could be reduced was through the use of uniform wording in release
conditions. The above sub-committee was formed with the goal of reviewing release
conditions currently used in bail orders, probation orders, s.810.1 orders and parole and
statutory release orders and selecting those conditions which had clarity and ease of
enforcement.

As a result of the exchange of information and practices amongst sub-committee
members, it became readily apparent that there were some limitations to our revisions.
First, it was noted that only limited changes could be made to LTSOs as many of the
conditions are proscribed by federal statute, s.161 of the Corrections and Conditional
Release Regulations. However, the group felt it was advisable to address the wording
of release conditions for parole orders, s. 810 orders and long-term supervision orders.
The sub-committee also noted during its meeting that some conditions which were
deemed necessary for provincial parole or s. 810 orders were not required or
considered appropriate for LTSOs because of statute, policy or practice by the NPB or
CSC Parole Officers. Lastly, all members of the sub-committee recognized the need
for a flexible structure and the need to tailor the conditions to the offender, his crime
cycle and his risk management. Accordingly, the enclosed list of recommended
conditions is not intended to be exhaustive.

STATUTORY FRAMEWORK

Many release conditions are created by legislation, several of which are
mandatory.

a) Bail Conditions —s. 515(4) of the Criminal Code

o Optional conditions — reporting, remain within territory, notification of change
of address or employment, no contact, deposit passport or any other
“reasonable conditions”.
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Probation Conditions —s. 732.1(2) and (3) of the Criminal Code

a

Mandatory conditions: keep the peace, appear before court when required,
notify any change in name, address or employment or occupation

Optional conditions: report within 2 days of release, remain within
jurisdiction, abstain from the consumption of alcohol or other intoxicating
substances or drugs, weapons prohibition, support dependants, long-term
work service, treatment if offender agrees or any other “reasonable
conditions”

s. 810.1 (Sexual) or s. 810.2 (Serious Personal Injury Offence) Orders

Section 810.1 and Section 810.2 Orders are specialized Peace Bonds for up tol
year, although repeat orders may be granted.

Q

Optional conditions under s. 810.1 may include but are not limited to:
prohibition from engaging in any activity that involves contact with persons
under the age of 14 years including using a computer and prohibition against
attending a public park, swimming area, daycare centre, school ground,
playground or community centre.

Optional conditions under s. 810.2: keep the peace and be of good
behaviour, any other “reasonable conditions”, firearms, weapons and
explosives prohibition, report to police or correctional authority.

Parole, Statutory Release and Long-Term Supervisions Orders

(per s.753.2 Criminal Code; s.161 Corrections and Conditional Release
Regulations)

Mandatory Conditions:

Q

000D

O

Travel directly to residence set out in certificate.

Remain in Canada within territorial boundaries fixed by parole supervisor.
Obey the law and keep the peace.

Inform parole supervisor immediately on arrest or questioning by the police,
Carry release certificate and identity card provided and produce on request of
identification to any peace officer or parole supervisor.

Report to police if and as instructed.

Advise of residence on release and thereafter report immediately any change
in residence, normal occupation, vocational or educational or volunteer work
or any change in domestic or financial situation or family situation or any
change that “may reasonably be expected to affect the offender’s ability to
comply with the conditions.

Weapons prohibition as defined s.2 Criminal Code.

48



APPENDIX “A”

GUIDING PRINCIPLES

Q

Q

A recognition that CSC community Parole Officers cannot provide 24 hour
supervision of an offender.

There must be clarity in the wording. The wording of the conditions must not
be overly broad, vague or ambiguous if the conditions are to be enforceable.
The conditions must be specific to the offender’s criminal behaviour. There

must be a rational basis for the condition.

o In considering “special conditions”, NPB considers whether the condition is
reasonable and necessary in order to protect society and to facilitate the
successful re-integration into society of the offender.

o “Long-term offender orders are primarily about management of risk and

protection of society with a small role for rehabilitation of the offender. “ R. v.

W.(H.P.), 2003 ABCA 131.
o The conditions are not intended to punish the offender.

o Similar release conditions are desirable to ensure continuity in behaviour and

supervision.

EXAMPLES OF SEQUENTIAL ORDERS WHERE CONTINUITY IS REQUIRED:

A)

LTO with provincial sentence followed by Long-Term Supervision Order

. The offender may apply for day parole at 1/6 of sentence or full parole at 1/3 of

sentence. B.C. Parole authorities would impose the parole conditions which
would remain in effect until Warrant Expiry Date (WED) at which time the long-

term supervision order would commence. Continuity of orders and conditions

would be a concern here.

. If the offender does not apply for parole, the sentence terminates at 2/3 of the

sentence and the long-term supervision order commences. No concern with
respect to continuity of orders/conditions.

. If at the end of the long-term supervision order, the offender remains a high

risk, CSC would make a referral to the “Community Notification Advisory
Program” (CNAP), who in turn would prepare a case review and forward it to a
police agency. A Report to Crown Counsel would be prepared by police and
forwarded to the Crown who could then apply for a s.810.1 or s.810.2 order

(specialized peace bond where there exists a fear based on reasonable grounds
of the commission of a sexual offence or serious personal injury offence). While

CNAP recommends the conditions, it is the Court that imposes the conditions

and provincial Corrections who would supervise the order. Continuity of orders

and conditions would be a concern here.
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B) LTO with federal sentence followed by Long-Term Supervision Order

1. The offender may apply for day parole at 1/6 of sentence or full parole at 1/3 of
sentence. The offender is eligible for statutory release at 2/3 of sentence unless
the NPB imposes a detention order in which case, the offender remains in
custody until WED. The following criteria is used to assess a referral for
detention:

(@) offence involved death or serious harm and there are reasonable grounds
to believe offender is likely to commit an offence involving death or serious
harm before end of sentence; or

(b)  child sexual offence and there are reasonable grounds to believe offender
is likely to commit a further child sexual offence before end of sentence; or

(c) a Schedule Il offence (i.e. trafficking drugs, importing or exporting drugs,
cultivation, laundering proceeds of crime) and there are reasonable
grounds to believe offender is likely to commit a serious drug offence

before end of sentence.
[s.129 CCRA]

As the National Parole Board is responsible for imposing “special conditions” for
parole, statutory release, and the long-term supervision order pursuant to s.753.2
of the Criminal Code and s.161 of the Corrections and Conditional Release
Regulations, there is no concern with respect to continuity of orders/conditions.

2. If at the end of the long-term supervision order, the offender remains a high risk,
CSC would make a referral to the “Community Notification Advisory Program”
(CNAP), who in turn would prepare a case review and forward it to a police
agency. A Report to Crown Counsel would be prepared by police and forwarded
to the Crown who could then apply for a s.810.1 or s.810.2 order (a specialized
peace bond ) where there exists a fear based on reasonable grounds of the
commission of a sexual offence or serious personal injury offence) While CNAP
recommends the conditions, it is the Court that imposes the conditions and
provincial Corrections who would supervise the order. Continuity of orders and
conditions would be a concern here.

In light of the above, there are two situations where continuity of orders and
conditions will be a concern:

o When an offender who has received a provincial sentence is released on
provincial parole followed by a long-term supervision order; and

o When an offender is deemed a high risk at the end of a long-term supervision
order, necessitating an application for a s.810 order (specialized peace bond).
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RECOMMENDED RELEASE CONDITIONS

1.

KEEP PEACE

a.

Keep the peace and be of good behaviour [Historical condition; Mandatory for
probation orders s.732.1(2); recommended by CNAP for peace bonds]

Obey the law and keep the peace [Mandatory for parole, statutory release
and long-term supervision order s.161(1)(c) Corrections and Conditional
Release Regulations]

Comment:

The two conditions have virtually identical meanings in law however, the sub-
committee preferred (b).

REPORT TO PAROLE OR PROBATION OFFICER UPON RELEASE

a.

On release, travel directly to the offender’s place of residence, as set out in
that release certificate respecting the offender, and report to the offender’s
parole supervisor immediately and thereafter as instructed by the parole
supervisor. [Mandatory for parole, statutory release and long-term
supervision order s.161(1)(a) Corrections and Conditional Release
Regulations.]

Report to a Probation Officer on the next working day and thereafter when
required by the Probation Officer and in the manner directed by the Probation
Officer.

Comment:

The group recognized the need to have the offender report immediately upon
release. Probation Officers are not available on a 24 hour basis or on weekends.
This is why the wording in (b) was chosen for provincial supervision. A duty
parole officer is available 24/7 by phone to relay information and create warrants.

REPORT TO POLICE

a.

b.

Report to the police if and as instructed by the parole supervisor. [Mandatory
for parole, statutory release and long-term supervision order s.161(1)(f)
CCRR]

Report immediately to Cst. or his/her replacement at the
Detachment/Police Station and thereafter

51



APPENDIX “A”

Comment:

(b) allows for immediate supervision by police which is particularly helpful for
weekend releases for offenders under provincial supervision. CSC Parole
Officers advises that some police services are NOT prepared to supervise
offenders.

RESIDENCE

a. Advise the parole supervisor of the offender’s address of residence on
release and thereafter report immediately any change in the offender’s
address of residence. [Mandatory for parole, statutory release and long-term
supervision order s.161(1)(q) CCRR]

b. Reside at a residence approved by the Probation Officer and do not change
that residence without the prior written approval from the Probation Officer.
[CNAP, 2004]

c. Reside at (Community Correctional Centre [CCC] or
Community Residential Facility [CRF]). (i.e. a Halfway House) [NPB]

Comment:

Although the mandatory condition (a) does not explicitly require approval of
residency by the Parole Officer, in practice, NPB does not approve release
unless the offender’s intended residence is satisfactory. It should be noted that a
special residency condition such as (c) is a “special condition” imposed by NPB
in exceptional cases. A residency condition is initially imposed by way of a
hearing. The present policy requires an in office review by the NPB of the
residency condition every 90 days and yearly at a hearing. This is considered an
expensive and time-consuming procedure and is reserved for exceptional cases.
NPB advises that most of the offenders (approx. 80%) currently on LTSOs have
condition (c) imposed as their risk is seen as being unmanageable without it.

CURFEW

a. You are to remain within your stated residence between the hours of __ p.m.
and __ a.m., seven days a week. You are to present yourself in person to
the door of your residence to determine compliance with this condition upon
the request of a peace officer. [CNAP, 2004 varied]

Comment:

Curfews are very rarely imposed on federal offenders unless they are at a
C.C.C. or CRF/halfway house as Parole Officers will generally not attend
residences to do random checks and curfew compliance checks. The reasons
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are: perceived danger, legal advice that they have no authority to enter an
offender’s residence unless invited and by collective agreement, Parole Officers
generally can only be scheduled to work from 7 am to 6 pm. Consequently,
Parole Officers will generally only attend an offender’s residence for an arranged
meeting.

FIREARMS AND WEAPONS PROHIBITION

a.

Not to own, possess or have control of any weapon, as defined in section 2 of
the Criminal Code, except as authorized by the parole supervisor.
[Mandatory for parole, statutory release and long-term supervision order

s.161(1)(h) CCRR]

Not to possess, own or carry any weapon, including but not limited to any
firearm, crossbow, prohibited weapon, restricted weapon, prohibited device,
ammunition, prohibited ammunition or explosive substance and any related
authorizations, licenses and registration certificates. [CNAP, 2004]

Comment:

(b) is preferred as it includes other items which should be included in the
prohibition order such as crossbow, ammunition, explosive substance,
authorizations, licenses and registration certificates. It should be noted that s. 2
of the Criminal Code includes firearms in the definition of “weapon”.

TRAVEL RESTRICTIONS

a.

Remain at all times in Canada within the territorial boundaries fixed by the
parole supervisor. [Mandatory for parole, statutory release and long-term
supervision order s.161(1)(b) CCRR.]

Remain within the Province of British Columbia unless prior written
permission to go outside the Province is obtained from the Court or the
Probation Officer and such written permission is to be carried on your person.
[CNAP, 2004 varied]

Not to leave your place of residence unless accompanied by an approved
escort.

Comment:

(c) is a “Special Condition” that may be imposed by the NPB
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AREA RESTRICTIONS

a.

You are not to attend within 300 metres of any park, playground, school
ground, swimming area, daycare, recreation centre, library, video arcade,
amusement arcade or any other place where it can reasonably be expected
that children under the age of 14 will be present or any place identified in
writing by your Probation Officer unless you have the prior written permission
of your Probation Officer and you are in the company of an informed adult,
previously approved in writing by the Probation Officer. (K. Peters,
Corrections)

You are not to attend at/within 300 metres of
(i.e. residence of a named victim)

Comment:

Normally CSC and NPB use an age restriction of 16.

NO CONTACT

a. You are not to have any contact, directly or indirectly, with
or

b. You are to have no contact, directly or indirectly, with any female/male under
the age of ___ years unless in the company of an informed adult, previously
approved in writing by your Probation/Parole Officer. (K. Peters, Corrections)

c. You are to have no contact with sex trade workers. [NPB]

d. You are not to engage in any employment or volunteer position that may
involve direct contact with females/males/females under the age of __ years
without the prior written permission of your Probation Officer. [CNAP, 2004
varied]

Comments:

The group agreed that it is preferable to name the victims as opposed to just
referring to them as victims. It is recognized that some victims may not want
their name in such orders as it may remind the offender of their name. However,
neither the NPB nor CSC are permitted to contact the victims to make this
inquiry. It is only when the victim requests information that any disclosure can be
made. s.142 CCRA
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ALCOHOL PROHIBITION

a.

e.

Abstain from the consumption of alcohol and other intoxicating substances.
[CNAP, 2004]

Do not consume or possess any controlled substances as defined by the
Controlled Drug and Substances Act except medication prescribed to you by
a licensed physician or dentist. [CNAP, 2004 varied]

Where there are reasonable grounds to believe you have violated condition
___or____[conditions re alcohol or drug possession/use], upon the demand of
a Peace Officer, you will accompany the Peace Officer to an approved testing
facility and submit to a breath test, blood test and/or urinanalysis test. Any
positive reading will be a breach of this condition. [CNAP, 2004 varied]

You are not to enter any licensed premises or establishment where alcohol is
sold. [CNAP, 2004 varied; inter-agency]

Abstain from all intoxicants. [NPB]

Comments:

The testing of federal offenders is governed by ss.54-57 of the CCRA but only if
a condition to abstain had been imposed. Breathalyzer testing is not conducted
but a urinalysis is done at approved facilities and then sent to a lab in Ontario. It
takes several days to obtain the results. (d) was varied so as to prohibit offender
from entering a licensed restaurant, pub, beer and wine store etc. “Intoxicants” is
defined in the CCRA so as to include drugs.

Note that in British Columbia the enforcement condition contemplated in 10(c)
cannot be imposed: R. v. Shoker, 2004 BCCA 643.

RELATIONSHIPS

You are to immediately advise the Parole/Probation Officer of any personal
relationship with a (male/female) and consent to those persons being
informed of your criminal and spousal relationship history in the presence of
the Parole/Probation Officer. (K. Peters, Corrections)

You are to report all relationships with parents or guardians of children to your
Parole Officer. [NPB]

You are not to enter any relationships with persons who have children under
the age of ___ years. [NPB]

You are not to associate with any person involved in unlawful activity. [inter-
agency]
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e. You are not to associate with anyone who you believe to be involved in
criminal activity or to have a criminal record. [NPB]

Comments:

The Parole Officers/CSC can disclose the offender’s history to a
girlfriend/intimate partner of an offender if there is a risk of harm associated to
that person. In addition, if they learn that the offender is living with a woman with
children who are at risk, they will also contact the Ministry of Children and Family.

Note that in British Columbia the enforcement condition contemplated in 10(c)
cannot be imposed: R. v. Shoker, 2004 BCCA 643.

COUNSELLING

a. Attend, participate and complete to the satisfaction of your Probation Officer
in any assessments, counselling or educational programming as may be
directed by the Probation Officer. [CNAP, 2004 varied]

b.

Attend, participate and cooperate in an intensive supervision program for
sexual offenders at the direction of and to the satisfaction of the Probation
Officer. (K. Peters, Corrections)

Rogers’ Order (from R. v. Rogers, [1990] B.C.J. No. 2752 (BCCA))

)

ii)

You will take reasonable steps to maintain yourself in such a condition that
your disorder will not likely cause you to conduct yourself in a manner
dangerous to yourself or anyone else, and it is not likely you will commit
further offences.

You will attend for medical/psychiatric/psychological counselling and/or
treatment as directed by the Probation Officer, except that you shall not be
required to submit to any treatment or medication to which you do not
consent.

You shall provide your treating physician/psychiatrist with a copy of this
order and the name and telephone number of the Probation Officer. You
shall instruct your treating physician/psychiatrist that if you fail to take
medication as prescribed or fail to keep any appointment, your
physician/psychiatrist is to advise the Probation Officer immediately of any
such failure.

If you do not consent to the form of medical/psychiatric/psychological
treatment or medication which is prescribed or recommended, you shall
immediately report to the Probation Officer and thereafter report not less
than 5 days per week as directed by the Probation Officer.
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13.

14.

d.

APPENDIX “A”

Follow psychiatric/psychological counselling and take prescribed medication
as directed by physician [NPB]

Comments:

Parole Officers/CSC are not concerned with (a) because they can suspend the
offender if he is not participating in counselling or a treatment program in a
meaningful way or if the offender is not taking his medication. NPB does not
impose (iii) and (iv). Rather, the Board will impose terms along the following

lines:

Q Follow psychiatric counselling, to be arranged by the offender’s
supervisor and as specified by the offender’s clinician;

Q Follow a treatment plan, to be arranged by the offender’s supervisor
and as specified by the offender’s clinician;

QO Take prescribed medication, as directed by the offender’s clinician.

CHILD PORNOGRAPHY

a.

You shall not access, use or possess any child pornography as defined in
s.163.1 of the Criminal Code. [OR photographs or pictures of children] [OR
any other pornographic material.] [K. Peters, Corrections; inter-agency]

You are not to own, possess or access a computer in any private or public
place. (K. Peters, Corrections)

You will cooperate fully with your Probation Officer and/or a Police Officer and
any persons acting under their direction, and provide the necessary
assistance and consent to permit an examination of your computer usage
through your internet service provider, your computer equipment and
supplies, communication devices and data storage devices/media to verify
compliance with this order. (W. Dawson, Crown Counsel)

SUPERVISION AND ENFORCEMENT PROVISIONS

a.

b.

Inform the parole supervisor immediately on arrest or on being questioned by
police. [Mandatory for parole, statutory release and long-term supervision

order s.161(1)(d) CCRR]

At all times carry the [release certificate and the identity card] provided by the
releasing authority and produce them on request for identification to any
peace officer or Parole Officer. [Mandatory for parole, statutory release and
long-term supervision order s.161(1)(e) CCRR]
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c. Advise the parole supervisor of the offender’s address or residence on

release and thereafter report immediately:
1. any change in the offender’s address of residence,

2. any change in the offender’s normal occupation, including
employment, vocational or educational training and volunteer work,

3. any change in the domestic or financial situation of the offender and,
on request of the parole supervisor,

»

any change in the family situation of the offender, and

o1

. any change that may reasonably be expected to affect the offender’s
ability to comply with the conditions of parole or statutory release.

[Mandatory for parole, statutory release and long-term supervision order

5.161(1)(q) CCRR]

. Carry a copy of this document on your person at all times and produce it
immediately upon being questioned by any police officer. [CNAP, 2004
varied]

. Submit to having your picture taken upon demand of any Probation Officer
throughout your term of supervision. [CNAP, 2004]

Allow a Police and/or Probation Officer to access your place of residence
upon request in order to ensure compliance with conditions. [CNAP, 2001,
VaANEA] 10/12/04
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