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His Worship Mayor Gregor Robertson 
Chair, Vancouver Police Board 
3rd Floor, City Hall  
453 West 12th Avenue  
Vancouver, BC  V5Y 1V4 
 
Dear Mayor Robertson, 
 
Re:  Service or Policy Complaint 
 
On September 21, 2015, the Office of the Police Complaint Commissioner (OPCC) received a 
copy of your concluding letter to  dated September 21, 2015. That letter 
dismissed  complaint and advised: 

While Bylaw enforcement can be an effective tool to shut down a business, the City of 
Vancouver has opted to regulate rather than close marihuana dispensaries. In this environment, 
and given the need to prioritize police resources, the Chief Constable has determined that the 
VPD will take enforcement action only where there are overt public safety concerns. 

 
Your letter also attached an investigation report, authored by Vancouver Police Deputy Chief 
Constable Lepard (hereafter referred to as “the Report”), which outlined the investigation into 

 complaint and provided reasons for its dismissal.  
 
Upon review of your letter and the Report, we requested further background information from 
your office and the Vancouver Police Department (VPD). Your office provided copies of 
recommendations to Vancouver City Council for regulating Marihuana Retail Dealers and the 
Vancouver City Bylaws that were amended on June 24, 2015, as a result of those 
recommendations. The VPD provided copies of materials referenced in the Report, including 
the VPD’s September 2006 Drug Policy, the City of Vancouver’s “Four Pillars” drug strategy, a 
July 9, 2014, Marihuana Enforcement Bulletin and emails from VPD executive to all VPD 
Operations Inspectors and Acting Inspectors. Those emails provided direction with respect to 
the VPD’s position on enforcement of Marihuana dispensaries.  
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The OPCC acknowledges the City of Vancouver’s decision to adopt a regulatory framework in 
order to address the issue of illegal marihuana dispensaries. However, after reviewing 

 complaint and the materials related to the Board’s decision, it is apparent that 
enforcement of criminal legislation remains an important component of the City’s approach to 
this issue, but there remains a gap in policies with respect to how police enforcement will fulfill 
this role. It is also apparent that there is a lack of clear, objective policy to guide officers in their 
day-to-day enforcement responsibilities.  
 
Section 173 of the Police Act states: 

(1) Subject to subsection (2) of this section, whether or not the person who made the complaint 
has requested a review under section 172 (2) [if investigation or study is initiated under section 
171] the police complaint commissioner may do any of the following: 

(a) Review the decisions of a board under section 172;  

(b) Recommend to the board further investigation, study, courses of action or changes to 
service or policy  

(c) Make recommendations to the director under section 177(4)(e) [general responsibility 
and functions of Police Complaint Commissioner].  

 
BOARD’S REASONS FOR DECISION 

Criminal Legislation and Search Warrants 

The Report outlines several grounds for dismissing  concerns about the lack of 
VPD enforcement with respect to marihuana dispensaries, the first of which is the assertion that 
criminal enforcement action is “generally not impactful in shutting down illegal businesses.” 
The report also suggests that “a charge being approved only means that an individual working 
in the dispensary is charged (with the likely result upon conviction being a fine); this will not 
close the dispensary.” 
 
In response to  allegation that VPD officers are being told not to act on a signed 
warrant, the Report states that all warrants issued since 2013 have been executed, except one. 
The Report explains:  

On one occasion in 2015, several Patrol officers obtained a search warrant but did not follow 
established, written VPD policy on obtaining search warrants for marihuana dispensaries. This 
policy includes a requirement to consult with the Organized Crime Section, which has the 
expertise necessary to ensure such investigations are conducted appropriately. As a result, the 
warrant was not executed. 

 
Police Discretion 

A significant aspect of the Report discusses police discretion, both in the context of the 
allocation of police resources and in the context of the individual discretion of each police 
officer in the performance of his or her duties. With respect to the allocation of resources, the 
Report states:  
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The VPD does not “disregard” any requests that it investigate crime, but it does not necessarily 
follow that there will be an investigation. When it comes to marihuana dispensaries, the Chief 
Constable must decide how to prioritize the use of expensive resources so as to achieve the best 
results regarding public safety and has the discretion to decide what is investigated. 
… 

In terms of the common law and the authority of the Chief Constable, the Courts have 
recognized for many years that the Chief Constable has considerable authority to decide what 
will be investigated and who will be charged15 in making decisions on how to prioritize the use 
of resources. Further, contrary to a misapprehension held by many, municipal police 
departments neither report to the municipality’s city manager nor are they accountable to its 
Council. Municipal police departments in B.C. are products of the Police Act and are governed 
and accountable to civilian police boards. Among other duties, the Police Board exists to “act as 
a buffer to ensure that the police are not subject to political interference.” The municipality’s 
duty is to provide adequate funding, not direct police operations, although ideally there is a 
collaborative relationship with senior municipal staff.  

 
The Report states that the authority to use discretion, both generally for officers, and, 
“specifically the authority of the Chief Constable to make overarching policy decisions about 
the deployment of police resources, is derived from both statutes (e.g. the Criminal Code, the 
Police Act) and a significant body of law.” The report cites R. v. Metropolitan Police Commissioner 
(a.k.a. Blackburn), a 1968 decision from the British House of Lords, R. v. Beaudry, a 2007 case 
from the Supreme Court of Canada and Rolls v. Matsune, a 1998 decision from the Alberta Law 
Enforcement Review board. Blackburn is cited as the foundation for the “operational 
independence” of the Chief Constable. Beaudry is cited as standing for the proposition that 
discretion is an “essential component of the criminal justice system”, without which the system 
would be “unworkably complex and rigid.” The Report cites Matsune as support for the notion 
that discretion exists even where the officer has reasonable grounds to believe an offence has 
occurred. 
 
The Report also discusses the limits on the Chief Constable’s discretion regarding how he or she 
will deploy the department’s resources:  

… the exercise of this discretion must be conducted honestly and on the basis of objective 
factors. In other words, discretion cannot be exercised as a mechanism to provide preferential 
treatment (as was the allegation in Beaudry) or without a logical rationale, such as the need to 
prioritize resources so as to have the greatest impact on providing public safety. It is the duty of 
the Chief Constable to deploy resources so as to best achieve public safety in an efficient manner. 
Further, in making this determination, the Chief Constable must consider the policing 
environment, which includes community standards and whether enforcement will create more 
harm than good. 
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VPD Drug Enforcement Strategy 

The Report explains the VPD’s drug enforcement strategy, which focuses on public safety 
concerns. As noted above, the Report refers to “written policy” with respect to obtaining search 
warrants. The Report also discusses three enforcement actions from 2015: 

 …the VPD considers several factors before taking enforcement action against marihuana 
dispensaries, such as whether children are being sold to and whether there is violence associated 
with a particular dispensary. For example the last three enforcement actions taken in April, July 
and August 2015 were because of public safety concerns brought to the attention of police. For 
example the last three enforcement actions taken in April, July and August 2015 were because 
of public safety concerns brought to the attention of police. In the first incident, a 15-year-old 
was hospitalized after allegedly purchasing edible marihuana products from the store. In the 
second, marihuana was allegedly traded by the proprietor for stolen property, contributing to 
property crime. In the third, a warrant was executed because of information that the dispensary 
had allegedly been selling to youths and was associated to the Hells Angels. 

 
Conclusion 

The Report concludes that the VPD cannot condone criminal conduct, but it must also consider 
the City’s objectives, community standards, public safety, policing priorities and impacts on 
police resources when deciding whether to enforce criminal laws. The VPD will continue its 
approach in deploying resources only in circumstances where there is a public safety issue.  
 
OPCC REVIEW OF RELEVANT MATERIALS 

Roles and Responsibilities:  The Police Board and the Chief Constable 

I. The Police Act 

The Police Act provides that the responsibility for law enforcement lies with a municipal police 
department, under the direction of the police board. However, the responsibility for 
determining the goals, priorities and objectives of a municipal police department lies with the 
police board, in consultation with the Chief Constable. 
  
Section 26(2) of the Police Act 

(2) The duties and functions of a municipal police department are, under the direction of the 
municipal police board, to 

(a) enforce, in the municipality, municipal bylaws, the criminal law and the laws of 
British Columbia, 

(b) generally maintain law and order in the municipality, and 

(c) prevent crime. 

… 

(4) In consultation with the chief constable, the municipal police board must determine the 
priorities, goals and objectives of the municipal police department. 
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(5) The chief constable must report to the municipal police board each year on the 
implementation of programs and strategies to achieve the priorities, goals and objectives. 

 
Section 34 of the Police Act  

(1) The chief constable of a municipal police department has, under the direction of the 
municipal police board, general supervision and command over the municipal police 
department and must 

(a) exercise powers and perform duties assigned to the chief constable under and in 
accordance with this Act and any other enactment, and 

(b) ensure compliance with the director's standards as they relate to the municipal police 
department. 

(2) The municipal police department, under the chief constable's direction, must perform the 
duties and functions respecting the preservation of peace, the prevention of crime and 
offences against the law and the administration of justice assigned to it or generally to peace 
officers by the chief constable, under the director's standards or under this Act or any other 
enactment. 

 

II. Police Board Handbook 

The Handbook for Police Boards in BC (hereafter referred to as “the Handbook”)1 states that 
police boards are a civilian accountability mechanism that work to “ensure that there is a high 
standard of policing and that the interaction between police and the community is fair and 
responsive” (section 1.0). The Handbook also clarifies the respective roles and responsibilities of 
municipal police boards and chiefs of police. A review of Sections 3.0 and 9.0 of the Handbook 
demonstrates that municipal police boards are responsible for the objectives and priorities of 
the municipal department. However, the relationship between the Board and the Chief should 
be one of collaboration. At section 9.3, the Handbook states: 

Although the tone and language of legislation and regulations are formal and directive, in 
reality the relationship between the municipal police board and the Chief Constable is much 
more collaborative. The relationship is similar to that of a board of directors of a company in 
relation to the Chief Executive Officer. The board’s role is to set general policies, to establish a 
vision regarding how and what policing services are provided in the municipality and to be 
ultimately accountable to the community for the provision of police services. The Chief’s role is 
to manage the department on a daily basis to ensure that the board’s vision and direction are 
put into action and to bring high-level policy issues to the attention of the board. 

 
Police Duties and Discretion 

It is important to consider the statutory duties of municipal police boards, departments and 
chief constables in determining the scope of police discretion. Section 26 and section 34 of Police 
Act indicate that chief constables do not have independent discretion in their determinations 
                                                           
1 British Columbia, Ministry of Public Safety and Solicitor General Policing and Community Safety Branch Police Services 
Division, “BC Police Board Resource Document on Roles and Responsibilities under the Police Act” (2005) 
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regarding departmental goals, priorities, and objective, general supervision and command, or 
law enforcement responsibilities. Rather, municipal police boards are responsible for 
determining priorities – though consultation with chief constables is required – and are 
required to provide direction to chief constables with respect to the administration of justice, 
supervision and command as well as law enforcement duties and functions.  
 
The cases cited by the Report are instructive with respect to police discretion. However, the 
principles cited from Blackburn are inconsistent with the legislative framework for policing in 
BC. Whereas Lord Denning notes that the Metropolitan Commissioner of the Police is not 
answerable to the Crown or any police authority, municipal chiefs of police in BC are 
answerable to their boards.  
 
It is also important to note that Beaudry was a case in which a police officer, Beaudry, was 
charged with obstructing justice for deliberately failing to gather evidence to lay criminal 
charges against another police officer who had been operating a motor vehicle while 
intoxicated. Beaudry was convicted of obstructing justice after the Court rejected his position 
that his decision not to investigate and lay charges was a proper exercise of his discretionary 
power. While the Court in Beaudry did note that discretion is an essential feature of the criminal 
justice system, Beaudry stands for the principle that discretion is not absolute, but must be 
exercised reasonably. The Court found that officer’s discretion “must have been exercised 
honestly and transparently, on the basis of valid and reasonable grounds” and “must also be 
justified on the basis of objective factors” (paragraphs 38 and 39).  
 
With respect to the principle from Matsune cited in the Report, it is important to note that the 
context is as important as the principle. Any exercise of discretion not to charge where 
reasonable grounds existed must be assessed using the reasonableness test outlined in Beaudry.  
 
City of Vancouver Regulation of Marihuana Dispensaries  

Five Vancouver Bylaws were amended on June 24, 2015, creating a regulatory framework to 
address the issue of illegal marihuana dispensaries in Vancouver. Those amendments were 
based upon April 21, 2015, recommendations to the Vancouver City Council by the Chief 
License Inspector and the General Manager of Planning and Development Service. Upon review 
of the amendments and the recommendations, it is apparent that the Vancouver Police 
Department plays an important role in the City’s approach to marihuana dispensaries.  
 
The City’s framework relies on its jurisdiction with respect to business licenses and appropriate 
land use. Marihuana dispensaries are regulated and controlled via business license regulations, 
land use and distancing regulations and operational regulations. A framework was also created 
for existing businesses, which involves a three-stage evaluation process to ensure those 
businesses are in compliance with the Bylaws. Part of that evaluation process involves assigning 
demerit points to those businesses that are deemed a “problem premise” by the VPD.  
 
The City’s regulatory framework creates an enforcement strategy against businesses that open 
without licenses. That strategy includes bylaw enforcement in the form of compliance orders, 
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imposition of fines ranging from $250 to $10,000 daily, injunctions and prosecutions. The 
framework also envisions VPD criminal enforcement actions with respect to criminal activity in 
unlicensed businesses.  
 
It is apparent that the City’s regulatory scheme envisions that properly licensed marihuana 
dispensaries would comply with the Criminal Code and the Controlled Drugs and Substances Act 
(CDSA). Those businesses that obtain licenses must continue to comply with operational 
requirements, including compliance with existing federal, provincial and municipal law. Non-
compliance may result in enforcement action, including the suspension or revocation of 
business licenses. It is readily apparent that Criminal Code and CDSA violations by licensed 
dispensaries would reasonably be justification for enforcement action pursuant to the License 
Bylaw.  
 
VPD ENFORCEMENT 

VPD Drug Enforcement Policy 

The VPD’s 2006 Drug Enforcement Policy was created after consultation with stakeholders and 
was intended as a “guide for Vancouver Police officers that will positively impact their day-to-day 
policing practice and discretionary application of the law and other sanctions relating to the harmful use 
and possession of psychoactive substances. In addition, it will clarify for other stakeholders the rationale 
for drug-related policing practices in Vancouver, and the specific relationship between the VPD’s public 
safety mission and its drug policy.”  
 
Based on the City of Vancouver’s Four Pillar Drug Strategy, the Drug Enforcement Policy 
contains a detailed discussion of the Four Pillars - prevention, enforcement, harm reduction, 
and treatment - and serves as a guide to officers to direct their enforcement strategies. Some 
examples include: 

A person‘s behaviour or the context of the psychoactive substance abuse, rather than the actual 
unlawful possession of the substance, should be the primary factor in determining whether to lay 
a charge. Targeted behaviours are those that interfere in the lawful use and enjoyment of a given 
facility or location, whether private or public, or contribute to street disorder, and cause fear 
among citizens and the community at large. 
 
Enforcement will be specifically directed at parks and school grounds. Children, in particular, 
should not be placed at risk by the negative behaviours associated with psychoactive substance 
abuse. 
 

Within the context of enforcement, street-level drug trafficking remains a priority. This includes the 
“addicted trafficker” as well as the “non-addicted trafficker”. The VPD will not distinguish between 
the two; however, enforcement will be directed more at traffickers who exhibit a higher degree of 
organization and coordination. Enforcement will also be prioritized towards those whose trafficking 
behaviour interferes in the lawful use and enjoyment of a given facility or location, whether public or 
private, or contributes to street disorder, and causes fear among citizens and the community at large. 
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VPD Marihuana Bulletin and Executive Direction 

On July 9, 2014, the VPD issued a Marihuana Bulletin to its members to guide members’ use of 
police discretion in dealing with possession of small amounts of marihuana. That bulletin 
builds upon the VPD Drug Policy, adding that consideration should be given to issuance of no-
smoking bylaw offences in circumstances where CDSA charges are not warranted.  
 
The Marihuana Bulletin also provides members with guidance with respect to responses to 
people setting up marihuana booths or openly selling marihuana at events, or in public places. 
Similar guidance is offered to members with respect to marihuana dispensaries, which at the 
time numbered approximately 40. Members are instructed to consult their Duty Officer, who 
will in turn consult the Organized Crime Section Non-Commissioned Officer.  
 
In November 2014, Vancouver Police Executive sent direction to Inspectors and Acting 
Inspectors with respect to the organization’s position on enforcement of marijuana dispensaries. 
Those emails direct Inspectors to seek approval of the District Commander prior to enforcement 
action. This consultation was aimed at ensuring that the District Commander could evaluate the 
factors that necessitate enforcement and that the Organized Crime Section and Public 
Prosecutions Canada are consulted.  
 
In January 2015, another directive was sent to the operations division, advising that no 
enforcement action would be taken against dispensaries, except in circumstances where public 
safety is a concern. That directive also outlined the process for responding to complaints about 
marijuana stores. Public Safety Complaints required approval by the District Commander and 
the Organized Crime Section as well as notice to the Vancouver Federal Prosecutor. Complaints 
that did not amount to Public Safety Complaints, but were related to opposition to marihuana, 
dispensaries or lack of licenses would not result in enforcement action and complainants were 
to be referred to City Hall.  
 
RECOMMENDATIONS 

Having reviewed the forgoing materials, it is clear that the Vancouver Police Department plays 
an important role in the City of Vancouver’s approach to regulating marihuana dispensaries. 
The investigation and enforcement of Criminal Code and CDSA violations is an important 
component of ensuring that licensed medical marihuana retailers comply with operational 
requirements.  
 
Similarly, police information with respect to the nature of existing marihuana dispensaries is an 
important component in the evaluation process by the City in determining whether applicants 
will be successful in obtaining an operating license pursuant to the current regime in place.  
 
I am of the view that the Vancouver Police Department could benefit from the creation of a clear 
and objective policy in the area of enforcement as it relates to marijuana dispensaries. Although 
the department has established some internal directives and identified enforcement priorities, I 
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believe the department could benefit from the assistance of the Board in developing clear policy 
to assist officers in their exercise of their discretion and discharge of their respective duties.  
  
It is my view that the policy should be developed with a similar aim as for the 2006 Drug 
Enforcement Strategy, which was to “positively impact [members’] day-to-day policing practice 
and discretionary application of the law”.... and to “clarify for other stakeholders the rationale 
for drug-related policing practices in Vancouver, and the specific relationship between the 
VPD’s public safety mission and its drug policy.” I also recommend that a consultation process 
with stakeholders prior to the creation of the policy may be beneficial.  
 
Pursuant to section 173(1)(b) of the Police Act, I recommend that the Board develop and 
implement policy that addresses the following: 

1. A Vancouver Police enforcement strategy with respect to marihuana dispensaries that 
are licensed in accordance with City of Vancouver Bylaws. 

2. A detailed explanation of Vancouver Police enforcement priorities with respect to 
dispensaries, including, but not limited to: 

a. The criteria related to determining public safety concerns; and 

b. The process necessary to engage in enforcement action. 

3. The Vancouver Police Department’s role in the City of Vancouver’s Regulatory 
Framework, including maintenance and sharing of information with city officials 
involved in regulating licensed medical marihuana retailers. 

 
Pursuant to section 173(b) of the Police Act, I recommend that the Board further investigate and 
examine my recommendations and comments for the purpose of identifying and developing 
policy where necessary regarding the VPD’s approach to marihuana dispensaries.  
 
Sincerely, 
 

 
 
 
 

Stan T. Lowe 
Police Complaint Commissioner 
 
Copy: Chief Constable Adam Palmer, Vancouver Police Department 
  
 
 




